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Elements of Compensation

1. Market Value:
An objective standard usually based on appraisal advice.

2. Injurious Affection or Loss of Value in Residual or Non-Expropriated 
Land:
Also based on objective standards and usually assessed by appraisers.

3. Disturbance Damages:
Out of pocket expenses triggered by the expropriation and other losses that 
must be addressed to make the expropriated owner whole.

4. Special Difficulties in Relocation:
A special category of this for homeowners is equivalent reinstatement.
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Elements of Compensation 

The Act contains further direction with respect to business losses and loss of goodwill: 
Elements usually assessed by business loss accountants.

The categories of loss are based on circumstance and continue to grow.

Injurious Affection has also been generously interpreted in the cases.

Examples of categories of Disturbance Damages and Injurious Affection which have 
been allowed are set out on Schedules A and B attached.

Interest and costs are also included elements of compensation.

Interest is at a statutory rate of 6% per cent. (Section 33)

Costs provide for full reimbursement of reasonable legal, appraisal and other fees 
incurred to determine the compensation payable. (Section 32)
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Compensation – Section 13

Compensation

13. (1) Where land is expropriated, the expropriating authority shall pay the 
owner such compensation as is determined in accordance with this Act.  
R.S.O. 1990, c. E.26, s. 13 (1).

Idem
(2) Where the land of an owner is expropriated, the compensation payable to 
the owner shall be based upon,
(a) the market value of the land;
(b) the damages attributable to disturbance;
(c) damages for injurious affection; and
(d) any special difficulties in relocation,
but, where the market value is based upon a use of the land other than the 
existing use, no compensation shall be paid under clause (b) for damages 
attributable to disturbance that would have been incurred by the owner in 
using the land for such other use.  R.S.O. 1990, c. E.26, s. 13 (2).
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Compensation – Section 18

Allowance for disturbance

Owner other than tenant
18. (1) The expropriating authority shall pay to an owner other than a tenant, in respect of disturbance, such reasonable 

costs as are the natural and reasonable consequences of the expropriation, including,
(a) where the premises taken include the owner’s residence,

(i) an allowance to compensate for inconvenience and the cost of finding another residence of 5 per cent of the 
compensation payable in respect of the market value of that part of the land expropriated that is used by the 
owner for residential purposes, provided that such part was not being offered for sale on the date of the 
expropriation, and

(ii) an allowance for improvements the value of which is not reflected in the market value of the land;

(b) where the premises taken do not include the owner’s residence, the owner’s costs of finding premises to replace 
those expropriated, provided that the lands were not being offered for sale on the date of expropriation; and

(c) relocation costs, including,
(i) the moving costs, and
(ii) the legal and survey costs and other non-recoverable expenditures incurred in acquiring other premises.  

R.S.O. 1990, c. E.26, s. 18 (1).

Tenant
(2) The expropriating authority shall pay to a tenant occupying expropriated land in respect of disturbance so much of 

the cost referred to in subsection (1) as is appropriate having regard to,
(a) the length of the term;
(b) the portion of the term remaining;
(c) any rights to renew the tenancy or the reasonable prospects of renewal;
(d) in the case of a business, the nature of the business; and
(e) the extent of the tenant’s investment in the land.  R.S.O. 1990, c. E.26, s. 18 (2).
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Compensation – Section 19

Business loss
19. (1) Where a business is located on the land expropriated, the 
expropriating authority shall pay compensation for business loss
resulting from the relocation of the business made necessary by the 
expropriation and, unless the owner and the expropriating authority 
otherwise agree, the business losses shall not be determined until the 
business has moved and been in operation for six months or until a 
three-year period has elapsed, whichever occurs first.  R.S.O. 1990, 
c. E.26, s. 19 (1).

Good will
(2) The Board may, in determining compensation on the application 
of the expropriating authority or an owner, include an amount not 
exceeding the value of the good will of a business where the land is 
valued on the basis of its existing use and, in the opinion of the 
Board, it is not feasible for the owner to relocate.  R.S.O. 1990, 
c. E.26, s. 19 (2).
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Costs - Section 32

Costs
32. (1) Where the amount to which an owner is entitled upon an expropriation or claim 

for injurious affection is determined by the Board and the amount awarded by the Board is 
85 per cent, or more, of the amount offered by the statutory authority, the Board shall 
make an order directing the statutory authority to pay the reasonable legal, appraisal and 
other costs actually incurred by the owner for the purposes of determining the 
compensation payable, and may fix the costs in a lump sum or may order that the 
determination of the amount of such costs be referred to an assessment officer who shall 
assess and allow the costs in accordance with this subsection and the tariffs and rules 
prescribed under clause 44 (d).  R.S.O. 1990, c. E.26, s. 32 (1).

Idem
(2) Where the amount to which an owner is entitled upon an expropriation or claim for 

injurious affection is determined by the Board and the amount awarded by the Board is 
less than 85 per cent of the amount offered by the statutory authority, the Board may 
make such order, if any, for the payment of costs as it considers appropriate, and may fix 
the costs in a lump sum or may order that the determination of the amount of such costs 
be referred to an assessment officer who shall assess and allow the costs in accordance 
with the order and the tariffs and rules prescribed under clause 44 (d) in like manner to the 
assessment of costs awarded on a party and party basis.  R.S.O. 1990, c. E.26, s. 32 (2).
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Interest - Section 33

Interest
33. (1) Subject to subsection 25 (4), the owner of lands expropriated is entitled to be paid interest on 

the portion of the market value of the owner’s interest in the land and on the portion of any allowance for 
injurious affection to which the owner is entitled, outstanding from time to time, at the rate of 6 per cent a 
year calculated from the date the owner ceases to reside on or make productive use of the lands.  R.S.O. 
1990, c. E.26, s. 33 (1).

Variation of interest
(2) Subject to subsection (3), where the Board is of the opinion that any delay in determining the 

compensation is attributable in whole or in part to the owner, it may refuse to allow the owner interest for 
the whole or any part of the time for which the owner might otherwise be entitled to interest, or may allow 
interest at such rate less than 6 per cent a year as appears reasonable.  R.S.O. 1990, c. E.26, s. 33 (2).

Idem
(3) The interest to which an owner is entitled under subsection (1) shall not be reduced for the reason 

only that the owner did not accept the offer made by the expropriating authority, although the 
compensation as finally determined is less than the offer.  R.S.O. 1990, c. E.26, s. 33 (3).

Idem
(4) Where the Board is of the opinion that any delay in determining compensation is attributable in 

whole or in part to the expropriating authority, the Board may order the expropriating authority to pay to 
the owner interest under subsection (1) at a rate exceeding 6 per cent a year but not exceeding 12 per 
cent a year.  R.S.O. 1990, c. E.26, s. 33 (4).
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Schedule A – Disturbance Damages
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Schedule A – Disturbance Damages
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Schedule A – Disturbance Damages
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Schedule A – Disturbance Damages
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Schedule B – Injurious Affection
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Schedule B – Injurious Affection
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Allocation of Compensation 
between Interests on Title

1. As addressed by other speakers, each registered owner as broadly defined 
by the Act is entitled to receive a Section 25 Offer.

2. It is often difficult for Expropriating Authorities to allocate compensation 
between landlords, tenants, mortgagees and other interest holders, so their 
solution is to make a joint offer.

3. There is, however, a duty on the part of the Expropriating Authority to 
allocate as between owners. (Section 16)

4. Special rules exist for payment out of security holders (mortgagees). (Section 
17)  Special rules also exist for an assessment of the tenant’s interest which 
principally depends on security of tenure. (Section 18 (2))
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Section 16

Separate interests

16. Where there are more separate interests than 
one in land, other than the interest of a security 
holder or a vendor under an agreement for sale, the 
market value of each such separate interest shall be 
valued separately.  R.S.O. 1990, c. E.26, s. 16.
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Section 17

Definition
17. (1) In this section,
“bonus” means the amount by which the amount secured under a mortgage exceeds the 
amount actually advanced.  R.S.O. 1990, c. E.26, s. 17 (1).

Determining value
(2) Where land is subject to a security interest,
(a)  the value of the interest of the security holder shall be determined in accordance with 

this section and section 20 and not otherwise; and
(b)  the market value of the land shall be determined without regard to the interest of the 

security holder and the amount of such market value plus any damages for injurious 
affection shall stand in place of the land for the purposes of the security.  R.S.O. 1990, 
c. E.26, s. 17 (2).

Payment out of market value
(3) Security holders shall be paid the amount of principal and interest outstanding 

against the security out of the market value of the land and any damages for injurious 
affection payable in respect of the land subject to the security, in accordance with their 
priorities, whether or not such principal and interest is due, and subject to subsections (4) 
and (5).  R.S.O. 1990, c. E.26, s. 17 (3).
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Section 17 (continued)

Bonus
(4) Where the land is subject to a mortgage and the amount payable to the mortgagee under 

subsection (3) is insufficient to satisfy the mortgage in full,
(a) where the mortgage is a purchase-money mortgage, the mortgage shall be deemed to be fully 

paid, satisfied and discharged for all purposes; and
(b) where the mortgage is not a purchase-money mortgage and includes a bonus,

(i) the amount by which the amount payable to the mortgagee under subsection (3) is 
insufficient to pay the amount remaining unpaid under the mortgage, or

(ii) the amount of the bonus,
whichever is the lesser, shall be deemed to be fully paid and satisfied for all purposes.  R.S.O. 1990, 
c. E.26, s. 17 (4).

Idem
(5) No amount shall be paid in respect of a bonus until all security holders have been paid all amounts 

payable other than any bonus.  R.S.O. 1990, c. E.26, s. 17 (5).

Payment out of market value
(6) Where land held as security is expropriated in part or is injuriously affected, a security holder is 

entitled to be paid to the extent possible in accordance with the security holder’s priority, out of the 
market value portion of the compensation and any damages for injurious affection therefor, as the case 
may be, a sum that is in the same ratio to such portion of the compensation and damages as the balance 
outstanding on the security at the date of the expropriation or injurious affection is to the market value of 
the entire land, provided however that the sum so determined shall be reduced by the amount of any 
payments made to the security holder by the owner after the date of expropriation or injurious affection.  
R.S.O. 1990, c. E.26, s. 17 (6).
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Section 18 (2)

Tenant
(2) The expropriating authority shall pay to a tenant 

occupying expropriated land in respect of disturbance so much 
of the cost referred to in subsection (1) as is appropriate 
having regard to,
(a) the length of the term;
(b) the portion of the term remaining;
(c) any rights to renew the tenancy or the reasonable 

prospects of renewal;
(d) in the case of a business, the nature of the business; and
(e) the extent of the tenant’s investment in the land.  R.S.O.  

1990, c. E.26, s. 18 (2).
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Key Considerations in 
Drafting Expropriation Clauses

A. Termination of Leasehold Interest:

(i) Who elects for termination in the case of a partial taking?
(ii) What is the threshold for the election?
(iii) Is provision made for future restrictions on access?
(iv) Are impacts on parking addressed even if not part of the leasehold?

B. Notice of Risk:
(i) Is there a pending or threatened expropriation?
(ii) Is there an expropriation precursor like a Notice of an Environmental 

Assessment?
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Key Considerations in 
Drafting Expropriation Clauses

C. Allocation of Compensation:

(i) Tenant could be entitled to part of the landlord’s compensation based 
on leasehold advantage.

(ii) Typically, expropriation clauses allocate market value to the landlord 
and disturbance damage and business loss to the tenant.

(iii) Prudent to provide for assignment of right to make a claim if 
completely trying to avoid leasehold advantage.

D.  Cooperation in Making a Claim:

(i) Useful to provide for obligation to cooperate in providing for a claim, 
particularly, if lease is terminated by the expropriation.

(ii) Much of the knowledge of impact of the expropriation may be in the 
tenant’s hands.
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Special Considerations When 
Condominiums are Expropriated

1. Is the expropriation of common elements or condominium units, or
both?

2. Different considerations with respect to commercial v. residential 
condominiums.

3. Who has the authority to negotiate with the Expropriating Authority.
4. Rectification and mitigation of common elements.
5. Amending condominium documents to account for changes in 

common elements.
6. Addressing the period between expropriation and possession, 

particularly, where the condominium is dissolved by the 
expropriation.
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Injurious Affection Where No Land is Taken

1. There is a right to make a claim, even if not one square inch of the 
land is expropriated.

2. The right to claim injurious affection where no land is taken depends 
on the construction and not the use of the works.

3. An equivalent to a nuisance at common law must be established.

4. There is a limitation on damages that can be claimed.

5. There is a one year notice period under Section 22.
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Injurious Affection 

Section 1(1) of the Expropriations Act states:

“injurious affection” means,

(a) where a statutory authority acquires part of the land of an owner,
(i) the reduction in market value thereby caused to the remaining land of the owner by the 

acquisition or by the construction of the works thereon or by the use of the works thereon or any 
combination of them, and

(ii) such personal and business damages, resulting from the construction or use, or both, of the 
works as the statutory authority would be liable for if the construction or use were not under the 
authority of a statute,

(b) where the statutory authority does not acquire part of the land of an owner,
(i) such reduction in the market value of the land of the owner, and
(ii) such personal and business damages,

resulting from the construction and not the use of the works by the statutory authority, as the statutory 
authority would be liable for if the construction were not under the authority of a statute,

and for the purposes of this clause, part of the lands of an owner shall be deemed to have been acquired 
where the owner from whom lands are acquired retains lands contiguous to those acquired or retains 
lands of which the use is enhanced by unified ownership with those acquired; (“effet préjudiciable”)
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Sample Expropriation Clause

If at any time during the Term, all or any material part of the Building or the Lands are acquired or expropriated 
by any lawful Expropriating Authority, or if in the Landlord's or the Tenant’s opinion reasonable access to and use 
of the Lands and/or the Building are materially affected by any such acquisition or expropriation, then in either 
such events, at the option of the Landlord or the Tenant, this Lease shall cease and terminate as of the date of the 
interest acquired or expropriated or otherwise vesting in such Expropriating Authority and the Tenant shall have 
no claim against the Landlord for the value of any unexpired Term or for damages or for any reason whatsoever, 
and the Tenant shall look solely to the Expropriating Authority for compensation for the taking of its respective 
interest. If the Landlord or the Tenant does not so elect and terminate this Lease by notices aforesaid, this Lease 
shall continue in full force and effect, provided that if any part of the Leased Premises is expropriated, the 
Minimum Rent payable by the Tenant pursuant to Paragraph 3.01 hereof and the Additional Rent, shall be 
adjusted accordingly by the Landlord acting reasonably.

The Tenant acknowledges that it has reviewed the Staff Report dated November 14, 2011, which refers to the 
possible expropriation of the Leased Premises. The Landlord and the Tenant (at no cost or expense to it) will co-
operate with each other if there is an expropriation of all or part of the Leased Premises, so that each may receive 
the maximum award that it is entitled to at law. Specifically, the Landlord is entitled to all the compensation 
payable with respect to the land and buildings including loss of income pursuant to this Lease, market value, 
including any leasehold advantage and any other market value in excess of the then present value of the lease 
payments and injurious affection and the Tenant is entitled to all the compensation payable in respect of its 
business and its leasehold interest in the Leased Premises, including delay damages, disturbance damages and 
business loss and each hereby assigns to the other all right and entitlement to the claims the other is entitled to 
pursue and undertakes to execute any further document reasonably required to give effect to this intention.

The Landlord covenants and agrees not to solicit the acquisition or expropriation of the Lands/Building by any 
lawful Expropriating Authority during the Term and in the event of any such proposed or attempted acquisition or 
expropriation thereof, the Landlord agrees to use reasonable efforts and to cooperate with the Tenant so as to 
preserve the Lease and the entire duration of the Term hereof.
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Thank You!

Stephen F. Waqué, Senior Partner
Borden Ladner Gervais LLP
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Toronto, ON M5H 3Y4
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