ENrForcING LETTERS ROGATORY
N Brimisa CoLuMBIA

by Stephen Antle,

Ladner Downs, Vancouver, B.C.
his commentary highlights

T some practical points involved
in obtaining an order from the
Supreme Court of British Co-
lumbia enforcing letters rogatory issued
by the American federal or state courts
and provides precedent documents to be
used in doing so. It is not a discussion of
the substantive British Columbia law of
enforcing letters rogatory. A good sum-
mary of that law can be found in B.L.
Freedman and G.N. Hamey, Obtaining
Evidence from Canada: The Enforce-
ment of Letters Rogatory (198721 UB.C.
Law Rev, 351,

There are two substantive legal points
which it is inportant to bear in mind from
a practical point of view. The first is that
the making of an order enforcing foreign
letters rogatory is a matter within the
discretion of a chambers judge or master
of the Supreme Court, within the statu-
tory limits set out in section 59 of the B.C.
Evidence Act and section 46 of the Canada
Evidence Act.

The second is that the Supreme Court -

has generally refused to enforce foreign
letters rogatory unless their principal pur-
pose is 10 obtain evidence for use at rial,
as distinct from as part of a pretrial dis-
covery process. Recently some Canadian
courts have recognized that there is nec-
essarily an element of discovery in any
examination under foreign letters
rogatory, bat it will still be necessary to
convince the Supreme Court that at least
the principal purpose of the examination
is to obtain evidence for use at trial.
Before applying for letters rogatory,
Arnerican counsel shouid confer with their
B.C. colleague, who will apply for the
order enforcing those letters rogatory. It
is important to review with B.C. counsel
the form of letters rogatory you will seek
to ensure they are in a form and substance
which the Supreme Court will enforce.
The form letters rogatory accompanying
this commentary are designed to be is-
sued by the U.S. Federal Court. If your
action is from a state court, they will have
to be modified accordingly. They are not

necessarily suitable for use in other Ca-
nadian provinces.

The reference in the third paragraph of
the requests in the letters rogatory to the
Federal Civil Judicial Procedure and Rules
(orto the corresponding state court provi-
sion) and to cross-examination is impor-
tant. It has been held by the Supreme
Court that an examination under the let-
ters rogatory in B.C. is governed by B.C.
law. The standard forms of letters rogatory
request that the attorneys of the party
obtaining the letiers rogatory “be permit-
ted to examine the witness and the attor-
neys of any opposing parties be permiited
to cross-examine the witness.” This word-
ing has been held to imply that the party
obtaining the letters rogatory is calling
the witness himself and therefore his coun-
sel may not cross examine. Counsel must
examine, in chief, the opposing party can
cross examine, and the party obtaining
the letters rogatory can then reexamine
on any matters raised for the first time in
cross-examination. Only if the witness
can be shown to be hostile can the party
obtaining the letters rogatory cross ex-
amine the witness under the standard
letters rogatory, The wording in this third
paragraph may permit you to cross-ex-
amine the witness, as if you were depos-
ing them in the United States.

These documents contemplate an ex-
amination before an Official Court Re-
porter as Commissioner. This is the com-
mon procedure where the examination is
by consent of the parties to the American
action, If thatis not the case, the Commis-
sioner should be a member of the B.C.
Bar and supervise the examination, which
should still be recorded by an Official
Court Reporter.

The other parties in the American liti-
gation must be served with notice of your
application for letters rogatory. The Su-
preme Court will not enforce letters
rogatory issued without notice to the other
parties. As a practical matter, it is also
helpfuol 10 obtain the agreement of coun-
sel to the other parties in the American
Titigation to the date on which the exami-
nations under the letters rogatory will
take place.
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Once the letters rogatory have been
obtained, the order enforcing them is
obtained from the Supreme Court of B.C.
by beginning a proceeding by filing a
petition in the Supreme Court. That peti-
tion seeks an order modeled on the letters
rogatory you have obtained. In the ac-
companying petition, that order is set out
in paragraphs 1 through 6.

The petition must state the facts on
which it is based. In the accompanying
petition, those facts are set out in the
second series of paragraphs, numbered 1
through 10. You should ensure before
seeking your letters rogatory that these
facts do exist in your case, and consult
with B.C. counsel if they do not.

The petition must be supported by a
filed affidavit which deposes that the
facts on which the petition is based, as set

* outin the petition, are true. It is preferable

that that affidavit be sworn by American
counsel, rather than on information and
beliefby B.C. counsel. The affidavit must
be in the accompanying form, the one
acceptable 1o the B.C. courts. For the
affidavit'to be admissible in B.C., it must
be sworn before a notary public, who
must notarize the affidavit and any exhib-
its to it.

Once the petition and affidavit have
been filed and served on the respondent
(the proposed witness), the witness has-
seven days to file an appearance to the
petition. The petition can then be set
down for hearing at any time on three
days’ notice by filing and serving on the
respondent a notice of hearing of peti-
tion. It therefore takes a minimum 11
days between the date B.C. counsel re-
ceives the letters rogatory and the making
of an order enforcing them. You should
bear this necessary lead time in mind.

The Supreme Court normally requires
a further reasonable time between the
making of its order enforcing the letters
rogatory and the examinations them-
selves. It is helpful if American or B.C.
counsel have been able to agree with the
witness on convenient dates for their ex-
aminations.

Sample forms @
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UNITED STATES DISTRICT COURT
[DISTRICT] DISTRICT OF [STATE]
AT [LOCATION]

[COMPLAINANT] )
)
)

) [CASE NUMBER]
)
Complainant )
)

V. ) LETTERS ROGATORY

)
[DEFENDANT] )
)
)
Defendant. }

LETTERS ROGATORY TO THE

SUPREME COURT QF BRITISH COLUMBIA, CANADA

: WHEREAS this proceeding is properly under the jurisdiciion of and is now pending before the United States
District Court for the [District] District of [State};

AND WHEREAS it appears that it is necessary for the purpose of justice and for the due determination of the matters in question
between the parties that the following person now residing with your jurisdiction should be examined under oath relating to those
matters, namely:

(a) [witness] of [address in British Columbia] on his own
behalf and on behalf of [any appropriate corporation];

and such other persons as the attorneys or agents of the parties shall mutually request you in writing to examine;

Now therefore I, [Judge’s name], United States District Court Judge, pursuant to Rule 28(b) of the Federal Civil
Judicial Procedure and Rules, hereby request that, in furtherance of justice and by the proper and usual process of your court, you
summon the attorneys or agents of the parties and the witnesses named above to be examined to attend at such time and place as you
shall appoint, either before you or such commissioner as according to your procedure is competent to take evidentiary depositions
of witnesses, and that you cause the witnesses, under oath or affirmation, to be examined orally for the giving of evidence and the
production of the relevant documents in either their possession or control or that of their employer and set out in Schedule “A” t0
these Letters Rogatory, in the presence of the attorneys or agents of the parties or such of them as shall, with due notice given, atiend
the examination; o

And I further request that you appoint an Official Court Reporter in the Province of British Columbia, Canada, or his designate,
provided that person is an Official Court Reporter in the Province of British Columbia, Canada, as the commissioner before whom
the evidence is to be taken,

And I further request that yon permit the attorneys or agents of any party present, including members of the {State] Bar, to examine
the wimnesses in accordance with the Federal Civil Judicial Procedure and Rules, and to cross examine the witnesses;

And I further request that you cause the evidence of each witness to be recorded verbatim by an Official Court Reporter and cause
any document produced on the examination to be marked for identification, and that the Official Cowt Reporter authenticate the
depositions taken on the examination and any document or certified copy thereof produced on the examination, and have the same
returned by registered or certified mail, under cover duly closed and sealed up together with these presents, addressed to [Clerk’s
name], Clerk of the United States District Court for the [District] District of [State], United States of America.

We stand ready and willing to do the same for you in a similar case when requested.

Dated this _____ day of , 19

UNITED STATES DISTRICT JUDGE

SCHEDULE A 1.
1. [List documents with as much detail as possible.]
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No. [Proceeding
Number]
Vancouver Registry

In the Supreme Court of British Columbia
Re: Section 59 of the Evidence Act, R.S.B.C. 1979, ¢.116

Re: Commission to Examine Witnesses and Compel Production of
Documents Issued by the United States District Court for
the [District] District of [State]

Between
[party obtaining letters
rogatory]
petitioner,
and
[witness]
respondent.
THIS IS THE PETITION OF:

[petitioner’s name and address]

PETITION TO THE COURT

LET ALL PERSONS whose interests may be affected by the
orders sought TAKE NOTICE:

The petitioner applies to this court for an order that:
1. The respondent be examined on commission before a commissioner in the manner and form requested by the letters rogatory made

on the day of , 19___ by the United States District Court for the [district] District of [state] (the “United States District
Court™), in Proceeding No. [case number] under the style and proceeding of [style of proceeding] (the “[state] Action™).

2, The respondent attend at the offices of [B.C. law firm address] on [date} from the hour of 10:00 o’clock in the forenoon untii 12:30
o'clock in the afternoon and from the hour of 2:00 o’clock in the afternoon until 4:00 o’clock in the afternoon and thereafter from
day to day until the examinations are complete, or on such other dates and at such other times as the court may direct or the parties
agree.

3. The respondent also produce at the examination all the documents in their possession or that of {any appropriate company] spec ified
in schedule “A” to this petition.

4, [name), official court reporter, or their designate, provided that person is an official court reporter in the province of British
Columbia, Canada, be appointed commissioner before whom the evidence is to be taken,

5.The attorneys or agents of any party present, including members of the [state] Bar, be permitted to examine the respondent in
accordance with the Federal Civil Judicial Procedure and Rules and to cross examine the respondent.

6. The evidence of the respondent be recorded verbatim by an official court reporter and any documents produced on the examination
be marked for identification, and the official court reporter authenticate the depositions taken on the examination and any document
or certified copy thereof and have the same returned by registered or certified mail under cover duly closed and sealed up together
with these presents addressed to the clerk of the United States District Court for the [district] District of [state], [address]. .

The petitioner’s application is made under Section 59 of the Evidence Act, R.8.B.C. 1979, ¢.116, as amended, and Rule 10(I)(a)
of the Rules of Court.
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At the hearing of the petition will be read the affidavit of [U.S. counsel}, a copy of which is served herewith.
The facts upon which this petition is based are as follows:

1. The letiers rogatory were issued to the Supreme Court of British Columbia by the United States District Court on the

day of , 19___ in the [state] Action.
2. The United States District Court is a court of competent jurisdiction in the {state] Action.
3. The United States District Court has the authority to order the taking of evidence outside its jurisdiction in the circumstances,

pursuant to Rule 28(b) of the Federal Civil Judicial Procedure and Rules.

4. The other parties in the [state] Action received proper notice of the application to the United States District Court for the order
for issuance of letters rogatory.

5. In the [state] Action, the complainant claims [set out a brief summary of the issues, showing How the respondent’s evidence
is relevant].

6. The respondent has knowledge of facts and matters and is in the possession or control of documents the examination about
which and the production of which are relevant and necessary for the purpose of justice and for the due determination of the matters
in question between the parties in the {state] Action. The respondent’s testimony is intended for use at trial and that is the purpose
of the examination. '

7. The respondent is now outside the jurisdiction of the United States District Court and is resident in British Columbia,
8. The respondent will not voluntarily submit to the jurisdiction of the United States District Court and give testimony in [state].
9, {U.S. counsel}, counsel for the petitioner in the [state] Action, is prepared to attend in Vancouver {o conduct the examination

of the respondent and to do so at the petitioner’s expense.

10, The testimony of the respondent and the identification of the relevant documents in evidence are necessary for the proper
prosecution of the [state] Action and will be used at the trial of the [state] Action.

[B.C. counsel]
Solicitor Tor the Petitioner

SCHEDULE A 1.

1. fList documents with as much detail as possible.]
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The Seattie Chamber of Comemerce presents:

¢ “A Chance for Romance”
Bachelor/Bachelorette Bid
and Silent Auction

Saturday, March 18, 1995
6:30 p.m. to Midnight
‘ Fairview Club
. 2022 Boren Avenue North, Seattie
Industrial insurance

. . . . . Tickets: $20
claims, including liens in Proceeds o benefit the

third-party cases. Social Security disability and Longshore & Hugh O’Brien Youth Foundation
Harborworkers. Referrals and associations are invited. and the
Washington State Make-A-Wish
Bellingham:  Seattle: Olympia: o Foundation
360-676-5225  206-292-8627  360-754-77 , . ) .
Cr 1ol free: Or toll free; Qr ol free: Join ymm.é leaders from community
1.800-245-4529 1-800-223-4520 1-800-225-4529 businesses for a night of
fun and romance.
P 1402 F Street 401 2nd Ave. 8. 901|5 E. png\?RWy For mare information or to purchase
ATTORNEYS AT LAW ggggsgham- WA gggﬁlg?sm Saeia, tickets, plegse contact the Jaycees at
58100 (206) 286-2014.

18 WASHINGTON STATE BAR NEWS  February 1995



No. [proceeding
nurmber]
Vancouver Registry

In the Supreme Court of British Columbia
Re: Section 59 of the Evidence Act, R.S.B.C. 1979, c.116
and

Re: Commission to Examine Witnesses and Compel Production of
Documents Issued by the United States District Court for
the [district] District of [state]

Between
[party obtaining letters
rogatory],
petitioner,
and
[witness?,
respondent.
AFFIDAVIT

I, [U.S5. counsel], of [street address], Attorney at Law, MAKE OATH AND SAY AS FOLLOWS:

1. Iam an attomey in the law firm of [firm name], counsel for the petitioner in a proceeding in the United States District Court
for the {district] District of [state], No. [case number], under the style of proceeding {style of proceeding], and as such have personat
knowledge of the facts deposed to in this affidavit, except where stated to be on information and belief, and where so stated | verily
believe them to be true.

2. Now shown to me and marked as exhibit “A” to this affidavit is a true copy of the petition to be filed with the court in this
proceeding. I have read the petition and the facts upon which it is stated to be based and, to the best of my knowledge, information
and belief, those facts are true.

3. I make this affidavit in support of a petition to enforce letters rogatory to examine the respondent on commission in British
Columbiz and for no other or improper purpose.

SWORN BEFORE ME at the City)
of [location], in the State of )
{state], in the United )
States of America, this ___ )
dayof . 19 )
)
)
)

{U.8. COUNSEL]

A Notary Public in and for
the State of [state]

Have you called ?he IAM\;/ BBS lately?
(206) 727-8312  (206) 728-2885

public subscriber
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No. [proceeding number] Vancouver Registry

In the Supreme Court of British Columbia
Re: Section 59 of the Evidence Act, R.S.B.C, 1979, cl16

and

Re: Commission to Examine Witnesses and Compel Production of
Documents Issued by the United States District Court for

the [district] District of [state]

swom , 19 ;

Between
{party obtaining letters rogatory],
petitioner,
and
[witness],
respondent.
ORDER
BEFORE THE HONOURABLE ) DAY THE
MR./MADAM JUSTICE ) DAY OF y 19
)
)
)

' THE APPLICATION of the petitioner coming on for hearing at Vancouver on this date, and on hearing [petitioner’s B.C. counsel],
counse] for the petitioner, and [respondent’s B.C. counsel}, counsel for the respondent, and on reading the affidavit of [U.S. counsel],

THIS COURT ORDERS that the respondent be examined on commission before 2 commissioner in the manner and form requested
by the letters rogatory made on the day of __ ,19___ by the United States District Court for the {district] District of [state]
(the “United States District Court™), in Proceeding No. [case number] under the style and proceeding of [style of proceeding].

WASHINGTON

DzrensE
TriaL
Lawyers

Since 1902

Join an organization of
over 600 attorneys who are

Maxing A DirreRENCE
BENEFITS OF MEMBERSHIP

* Expert Witness Sysu?m * Worrers Lawyers Group

* Statewide CLE seminars * Corporate Counsel

« Monthly “ASSOCIATION Committee
NEWS” * Amicus Comimitiee

* Quarterly "THE DEFENSE + Legislative Committee
PRESS" * Quarterly dinner meetings

* Annual “INSURANCE LAW ® Annuat Convention
UPDATE" ‘ » Statewide Judges receptions

‘For information, call Nora Tabler
206/233-2930
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REFEF
NOTICE Tt

The Board of Governors
having set May 15, 1995, as
the mailing date for ballots
on the referendum to elimi-
nate state bar services, the
May 1995 Washington State
Bar News will be devoted
entirely to that topic. Mem-
bers are invited to send in
their views, pro and con, by




THIS COURT FURTHER ORDERS that the respondent attend at the office$ of [B.C. law firm; address] on . 19
from the hour of 10:00 o’clock in the forenoon until 12:30 o’clock in the afternoon and from 2:00 in the afternoon to 4:00 o’clock
in the afternoon and thereafter from day to day until the examinations are complete, or on such other dates and at such other times
as the court may direct or the parties may agree.

THIS COURT FURTHER ORDERS that the respondent also produce at the examination all the documents in their possession or
that of their employer and specified in schedule “A” to this order.

THIS COURT FURTHER ORDERS [name] official court reporter, o her designate, provided that person is an official court
reporter in the province of British Columbia, Canada, be appoinied commissioner before whom the evidence is to be taken.

THIS COURT FURTHER ORDERS that the attorneys or agents of any party present, including members of the {state] Bar, be -
permitted to examine the respondent in accordance with the Federal Civil Judicial Procedure and rules and to cross-examine the
respondent.

AND THIS COURT FURTHER ORDERS that the evidence of the respondent be recorded verbatim by an official court reporter
and any documents produced on the examination be marked for identification and the official court reporter authenticate the
depositions taken on the examination and any document or certified copy thereof and have the same returned by registered or certified
mail, under cover duly closed and sealed up together with these presents addressed to the clerk of the United States District Court
for the {district] District of [state], [address].

BY THE COURT

DEPUTY DISTRICT REGISTRAR

APPROVED AS TO FORM:

Counsel for the Petitioner

Counsel for the Respondent

, SCHEDULE A
1. [List documents with as much detail as possible],

O..0.DCOOUOO..C......O0.00.0U.OO.‘.Q..O.QD.UQ.OO...G.D.....G..O..

ENDUM
ENDUT MEDICAL EVALUATIONS
Internist/Hematologist/Medical Oncologist experienced
March 15, 1995. To make in medical legal matters available at an hourly rate for:
room for as many contribu-
tions as possible, please limit * Chart Review » Written Evaluations
your comments to one page * Trial Testimony ¢ Independent Medical Evaluations
and, if possible, send them * Expert Witness  * Immediate Consultation Available
on a computer disk to: Wash- '
ington State Bar News, 500 Robert Burdick, M.D.
Westin Building, 2001 Sixth Polyclinie, 1145 Broadway Ave.
Avenue, Seattle, WA 98121- Seéﬁ%&ﬁ%‘m
2569.
Referrals
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