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significantly with grade. Only 3% of
students in Grade 7 were involved in
binge drinking, while it climbed to a

high of 49% among Grade 12 students.
The survey also indicated that one-in-five
students (21%) drink hazardously, in that
their drinking puts them at risk for current

or future physical and social problems.

The survey found that about one-quarter
of students report using cannabis in the
past 12 months. Cannabis use shows
large increases with each grade, from

1% of grade 7 students to 46% of grade

12 students.

Another area of public health concern
involves alcohol, drugs and vehicles.

The survey indicated that there are about
one-in-eight (12%) licensed students who
drink and drive. A higher percentage

of licensed students report driving after
using cannabis. Especially worrisome is
that one-quarter (23%) of all students
report being a passenger with a driver
who had been drinking and 13% rode

with a driver who had been using drugs.

Possibilities for Prevention

With respect to prevention, the research
has shown that preventing adolescents
from using drugs, including alcohol and

tobacco, is difficult and, at best, the

effects are usually short term. The survey
states that delaying the initiation of use
could have a positive effect regarding
prevention. Prevention efforts should
include a component that target youths
beliefs and attitudes about drugs,
specifically the risk of physical harm

that can occur from use.

The research also shows that attitudes
and beliefs about the risk of harm and
disapproval are drug specific. Thus, the
Centre for Addiction and Mental Health
recommends that any prevention effort
should provide drug-specific information.
The research also suggests a strong
relationship between use and availability
for certain drugs, such as alcohol,
cannabis, ecstasy and LSD. While
prevention efforts cannot control access
to drugs through peer groups, the
availability and accessibility of cigarettes
and alcohol can be controlled by stricter
government policies. The survey reports
that government regulations, such as
increased taxes, enforcement of minimum
age laws and reducing the number of sales
outlets, will have an impact in reducing

alcohol and drug use among youth.

Given the results of this survey, principals
should consider a school-wide education

program regarding drug and alcohol use.



The program should not only target
students and school staff, but should
also include the parent community. The
education program should specifically
address the risks of physical harm that
can occur from drug and alcohol use. It
should also provide information about

the dangers and effects of specific drugs.

Minimizing Liability

Under the provisions of the Education
Act, the principal has a duty to maintain
proper order and discipline in his or her
school. The principal also has a duty to
give “assiduous attention” to the health
and comfort of students under their care.
While the principal and school staff may
not be able to prevent students from
using drugs and alcohol entirely, in the
context of student dances and other
social events, there are steps that school
administrators can take to reduce the
risk of harm to students and others and

minimize legal liability. These steps include:

» Make it clear to all students,

before school-sponsored events,

that drugs and alcohol will not be

tolerated and outline disciplinary
measures that may result from

a breach of the schools code of
conduct. Encourage student

leaders, such as student council

representatives, team captains,

etc., to act as role models.

Be proactive by notifying parents
before events of school policies
regarding student drug and
alcohol use, with a particular
emphasis on discouraging “pre-
parties” where drugs or alcohol

will be present.

Monitor entrances and bathrooms
at school dances/formal events.
Engage in conversation with
students as they arrive at the

event.

Do not turn away a student who
shows up to school or a school-
related event intoxicated. Instead,
call the student’s parent or

guardian.

Do not send intoxicated students
home unattended either on foot
or in a taxi. Ensure that someone
is available to either escort the
student home or to receive the
student at home upon his or her

arrival.

Ensure that a student who brings

a guest to a school-related event
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is aware that he/she is responsible

for the behaviour of the guest.

Where appropriate, circulate a
“contract” to be signed by students
and/or parents for events where
intoxication is anticipated to be an
issue, such as proms or semi-
formals. The contract could
include an undertaking by the
student to adhere to the schools
code of conduct as well as an
outline of the procedures and
disciplinary action that may result

from a breach of the code.

Conclusion

The reality of drug and alcohol use among
students is such that it will continue to

be a challenge for schools across Ontario.
School administrators should initiate
school-wide education programs informing

students and parents and other members

of the school community about the dangers
and risks of drug and alcohol use. By
working with students, school staff and
parents and taking pro-active measures to
address these issues, school administrators
will minimize risks to school safety and help
preserve a positive and healthy learning

environment in their school.

Eric M. Roher
Tel: (416) 367-6004
eroher@blgcanada.com

Sarah Stiner
Student-At-Law
sstiner@blgcanada.com



Student achievement as a top priority for

all education stakeholders is now firmly
entrenched in Ontario’ statutory landscape.
Bill 177: Student Achievement and School Board
Governance Act, (which amends Ontario’s
Education Act), received Royal Assent and came
into force on December 15, 2009, after a year
long legislative process. During the Bill’s
public hearings, the legislature heard from
thirty-eight individuals and organizations,
including school boards, trustee associations,
individual trustees, parent organizations,
unions and education advocacy organizations,
on the potential merits and impact of Bill 177.
From its inception, Bill 177 has generated
strong opinions. Similarly, its final assent and
proclamation into force have been received

with mixed reviews by the education community.

Purpose of Public Education

Section 1 of Bill 177 sets out the important
values underlying the Education Act as

a whole. Subsection 1.01(1) provides that
a strong public education system “is the
foundation of a prosperous, caring and civil
society.” Subsection 1.01(2) specifically states
that the purpose of the public education
system “is to provide students with the
opportunity to realize their potential and
develop into highly skilled, knowledgeable,

caring citizens who contribute to their society.”

Subsection 1.01(3) provides that enhancing
student achievement and well-being is a
collective responsibility among all partners

in the education sector.

While student achievement is the overarching
purpose of Bill 177, the term itself has not
been defined in the Education Act. It therefore
remains to be seen how these laudable student
achievement goals will be carried out in

practice.

School Board Governance

The thrust of Bill 177 is to clarify the
current regulatory framework governing the
operation of school boards. Section 218.1
enumerates the duties of board members,
which includes maintaining focus on student
achievement and well-being. It provides:

A member of a board shall,

(@) carry out his or her responsibilities
in a manner that assists the board
in fulfilling its duties under this
Act, the regulations and the
guidelines issued under this Act,
including but not limited to the

board’s duties under section 169.1;

(b) attend and participate in meetings

of the board, including meetings of
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board committees of which he or

she is a member;

(c) consult with parents, students and
supporters of the board on the
board’s multi-year plan under

clause 169.1 (1) (D);

(d) bring concerns of parents,
students and supporters of the

board to the attention of the board;

(e) uphold the implementation of any
board resolution after it is passed

by the board,

(D entrust the day to day management
of the board to its staff through the

board’s director of education;

(g) maintain focus on student

achievement and well-being; and

(h) comply with the board’s code of

conduct.

Subsection 218.1(e) provides that members of
a school board are required to act collectively
once a decision has been made. Indeed, at
Second Reading of Bill 177 on September 15,
2009, the Minister of Education Kathleen

Wynne (as she then was) stated as follows:

“...once a board has made a final
decision, trustees would be expected,
as members of that board, to uphold
the board’s decisions. This was a
recommendation of the governance
review committee. Trustees could
obviously explain to their
constituents that they may not have
supported the decision at the board
table and they may continue to
disagree, but that once the decision
has been made, they should uphold

that decision fully.”

Section 218.4 further enumerates additional
duties of the board chair, including
maintaining the board’s focus on its mission
and vision. The amendments seek to promote
good governance practices and sound
financial management by establishing audit
commiittees and parent involvement

committees.

The Provincial Government is also given
significant latitude in determining by
regulation the respective roles and
responsibilities of school boards and their
trustees. Section 218.2 enables school boards
to establish a provincial code of conduct for
trustees, and the Minister may regulate the
imposition of a code of conduct and the
matters to be addressed by a code of conduct

under this section. Enforcement provisions at



section 218.3 enumerate sanctions to be
imposed on board members who breach the

board’s code of conduct, including;

e censure of the member;

¢ barring the member from attending
all or part of a meeting of the board

or a meeting of a committee of the

board; and

¢ barring the member from sitting on
one or more committees of the
board, for the period of time

specified by the board.

While these provisions provide the government
with unilateral authority in respect of trustees’
codes of conduct, it represents a significant
dilution of the regulatory oversight previously
included in earlier versions of the Bill. "What has

come back is a bill with more consensus," said

Liz Sandals, parliamentary assistant to Minister of

Education Kathleen Wynne. "There's still an
intent to do the public-interest regulations — the
minister is committed to this and I've spoken to

school-board association presidents on this.”

There remains a pervasive concern among
stakeholders, however, that school boards
will become local offices of the Ministry of
Education rather than local governing bodies
responsible to their electors as part of the

democratic process.

School Board Responsibility for

Student Achievement

Section 169.1 enumerates school boards’
responsibility for student achievement and
effective stewardship of resources. According
to subsection 169.1(f), boards must develop
a multi-year plan which includes specific
measures to be met by the board that are to
be specified in future regulations. While this
regulation has not been finalized, a Ministry
of Education Provincial Interest Regulation
Public Consultation Paper, published in the
summer of 2009, proposes that the regulation

have two kinds of measures:

(1) Those for which a board is
responsible to the public, as

outlined in its annual report; and

(ii) Those for which the government
will hold boards responsible and

which could, after all other efforts

and supports have been exhausted,

“trigger” a process that could result

in the supervision of a board.

One of the proposed triggers is where a board
has 40% or more of its schools in the bottom
20% of the schools in the province based on
EQAO Grades 3 and 6 scores in reading,
writing and math. Other triggers include

a board’s failure to develop and make public
its annual report and insufficient meetings

with the Parent Involvement Committee.

Spring 2010 Education Law 7



There is a concern
that school boards
are being held
accountable for
matters over which
they do not have

ultimate control.

8 Education Law Spring 2010

School boards argue that their ability to
satisfy many of the potential triggers is
directly correlated with its resources. As
school boards are entirely dependent on
provincial funding, there is a serious
concern that school boards are being held
accountable for matters over which they

do not have ultimate control.

Conclusion

The purpose of Bill 177 is to strengthen
school board governance and to inject school
board accountability for student achievement
into Ontario’s educational paradigm. The
Ministry of Education maintains that it will
continue to provide supports to school
boards to improve student outcomes,

reduce gaps and enhance public confidence

in public education. With significant

public interest regulations remaining to be
drafted, the practical meaning of “student
achievement” and the manner in which it
is to be measured by the Ministry remains

to be seen.

Wendy Litner
Tel: (416) 367-6039
wlitner@blgcanada.com



School councils, advisory committees and
community partnerships are examples of
the trend towards increased parental
involvement in the education system.
Funding cutbacks have resulted in more
and more parents participating as volunteers
in the day-to-day operation of schools.
Parental involvement in the education

of children is of paramount importance.
Proper values are instilled early in life and
need to be supported and nurtured by
schools and parents working as a team.
Generally, parents are encouraged to attend
meetings, co-operate with school personnel

and do their part to assist their children.

A ‘helicopter’ parent! may hover during
the school year. When an incident or issue
arises involving their child, the helicopter
parent may land and attempt to navigate
through relevant teachers and school
administration with respect to the needs

and interests of his or her child.

Many of these parents can be vocal and
involved, all of which can be positive
qualities. However, from time to time,
there are some parents who consistently
refuse to follow the rules. The question
then arises as to what the response of a

teacher or principal should be when a

parent makes excessive demands. What
steps should a school official take when a
parent stirs up discontent or behaves in an
inappropriate manner? What actions can an
educator take when a parent attempts to

threaten or intimidate?

In preparing an appropriate response, the

school should consider the following:

o Communicate early in the process
— Whether or not the complaint
comes to the teacher or the
principal, they should speak to
each other early in the process.
A teacher who anticipates a
problem should consult with
his or her principal and, where
appropriate, the relevant
superintendent of education.

The teacher should not wait until
the situation gets out of control

before contacting school officials.

Provide backup and support to

the teacher and principal — A
complaint heard from time to time
is that the school board considers
these issues to be the responsibility
of the principal alone and does not

provide sufficient backup. Senior

" The term “helicopter parent” appears to have been coined by Dr. Foster W. Cline & Jim Fay in their book

Parenting With Love and Logic: Teaching Children Responsibility (Colorado Springs: Pinon Press, 1990), p.23.
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administration should remember
that principals are acting on
behalf of the board. A strategy
for responding to the concerns
raised should be developed
consensually between the principal
and appropriate superintendent.
Senior administration should
attempt to ensure consistency in
responding to situations across
the board's jurisdiction. The
principal should inform the
relevant superintendent of education
of the nature of the allegations
and keep the superintendent
informed as events unfold.
Parents will often solicit the
support of individual trustees as
part of their campaign. It is
important for school board
administration to be aware of
events in order to respond

effectively to trustee concerns.

Document — School administrators
should carefully document all
telephone calls and meetings. In
preparing notes, educators should
be objective, factual and accurate
in setting out a description of
events. School personnel should
avoid language which appears to
make judgments or inferences.
Educators should also record the

dates and times of events and

make note of the names of
individuals who attended relevant

meetings.

Contact professional association —
The teacher may contact his or
her professional association for
assistance. The association can
be of assistance in providing

counselling, advice and support.

Investigate allegations — Where
appropriate, the principal should
undertake an investigation into the
parent's allegations. Principals
should interview the complainant
and meet with relevant witnesses.
If there is more than one
complainant, the principal should
meet with each one individually.
The principal may ask the parents
if they have raised these issues
directly with the teacher. In
appropriate circumstances, the
principal should suggest that the
parents speak to the teacher directly
to review a particular concern.

The principal should also meet with
the teacher and obtain his or her
response to the allegations. The
principal should take notes of these
meetings and, where appropriate,
consult with the relevant

superintendent of education.



o Meet parents at early stage — The
school administration should attempt
to intervene at an early stage. Where
appropriate, the principal or relevant
superintendent could attempt to meet
with the parents or the ringleader of
the parent group in order to mediate
a resolution of the dispute. In
organizing this meeting, school
officials would provide a forum for
the legitimate expression of the
parents' concerns. Before this meeting
is organized, the parties should
understand and agree to pre-
determined ground rules. Such
ground rules would include the
location and time of the meeting,

the purpose of the meeting and the
parties who will attend (such as
whether a translator, legal counsel

or family friend will accompany

the parents and whether the
superintendent or relevant teacher

will attend with the principal).

Three "V"s — In the meeting with
parents, the educator should consider
practising the three "V's: ventilate,
validate and verify. The administrator
should permit the parents to ventilate
their concerns and fully outline their
position. The educator should
validate that the school board
recognizes that the parents have
certain concerns, listen carefully and

acknowledge that he or she

understands the parents' position.
The administrator should also verify
the importance of the parent-teacher
relationship, that both parties are
working in the best interests of the
student. The administrator should
also outline possible steps which can

be taken to resolve the issue.

A timely letter — In some cases, a
letter to the parent or parents from
the principal, superintendent of
education or director explaining the
circumstances can resolve certain
issues. In circumstances where the
parent requests an apology, but the
principal and/or teacher have done
nothing wrong and do not believe
an apology is warranted, in the
spirit of reconciliation, the principal
may consider preparing a "letter of
regret". In this letter, the principal
would indicate her or his regret
regarding the circumstances which

gave rise to the complaint.

Maintain confidentiality — A

letter of complaint directed at a
particular teacher should be kept
in confidence, subject to the
school’s ability to conduct a full
investigation. It is important not to
widely disclose the letter's contents.
In general, the contents of the letter
should be shared on a need-to-

know basis. The principal or
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superintendent should determine
early on who will he included when
sharing information. Where there
has been wide distribution of an
anonymous letter with derogatory

or personal comments, it may be
prudent to advise the school staff

as to what is being done.

* Summarize outcome of meetings
and course of action — The school
administration should confirm the
outcome of the meetings or its course of
action in a letter to the relevant parents.
This letter should provide a summary
of the events, confirm the school's
position and set out the results of what
the parties have agreed to. Such letter
must be carefully drafted with respect
to tone and content to ensure that it
does not create additional hostility and
further provoke the parents. In
addition, school administration should
inform the teacher, who was the target
of the complaint, of the outcome or

terms of resolution of the incident.

In addition to the remedies of negotiation
and mediation, depending on the individual
circumstances, there are a range of other,
more severe remedies a school board may
consider in dealing with a difficult parent.
These remedies include exercising one's
rights under the Ontario Education Act or

Trespass to Property Act, the commencement

of a civil action and/or proceedings under

the Criminal Code.

Overall, it is important to confirm to parents

that they play an important rule in the

education of their children. In particular,

parents should recognize that in accordance

with the Provincial Code of Conduct, released

by the Ministry of Education on October 4,

2007, they are recognized as members of the

school community. The Code of Conduct

outlines specific roles and responsibilities for

parents. For example, the Code provides that

parents fulfil their role when they:

ensure their child be neat,
appropriately dressed, and

prepared for school;

ensure that their child attends

school regularly and on time;

promptly report to the school their

child’s absence or late arrival; and

show that they are familiar with
the board’s code of conduct and

school rules;

encourage and assist their child in

»

following the rules of behavior and;

assist school staff in dealing with
disciplinary issues involving their

child.



In navigating the helicopter parent through an

issue, it is important to be open, consultative

and inclusive. School administrators should

respond to these issues in a timely fashion. If

parents believe that their concerns are not being

addressed, they may become increasingly

frustrated and angry. School administrators

should confirm that proper values are instilled

early in the life and need to be supported and

On January 1, 2010, school boards,
universities and colleges and other public
sector organizations are required to be
in compliance with Regulation 429/07
under the Accessibility for Ontarians with
Disabilities Act, 2005 (the “Act”). Other
providers of goods, services and facilities
will be required to comply by January 1,
2012.

The primary purpose of the Act is to
develop mandatory accessibility standards
that will identify, remove and prevent
barriers for people with disabilities. The
government intends to achieve the Act’s
purpose through five regulations establishing
“accessibility standards”. Each regulation is
based on the activities of any given organ-

ization, namely whether an organization:

(a) provides goods, services or

facilities;

nurtured by the school and parents working as a
team. In being pro-active in responding to and
mediating a parent’s concerns, the goal, where

possible, is to bring these issues to a soft landing.

Eric M. Roher
Tel: (416) 367-6004
eroher@blgcanada.com

(b) employs persons in Ontario;
(c) offers accommodation;

(d) owns or occupies a building,

structure or premises; or

(e) is engaged in a prescribed
business, activity or undertaking
or meets such other requirements

as may be prescribed.

The Customer Service Standard addresses
the provision of “goods, services and
facilities”. It is the first regulation to
come into force, with the remaining four
regulations to be developed and enacted

in due course.
Application to Education Sector

Designated public sector organizations are

Spring 2010 Education Law 13
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required to comply with the Customer
Service Standard effective January 1, 2010.
For the purpose of the regulation, the
following are designated as “public sector

organizations” under the regulation:

e every district school board as defined

in section 1 of the Education Act;

every college of applied arts and
technology established under the
Ontario Colleges of Applied Arts and
Technology Act, 2002;

e every university in Ontario,
including its affiliated and
federated colleges, that receives
operating grants from the

Government of Ontario.

As noted earlier, providers of education
goods, services and facilities outside the
public sector will be required to comply
with the Customer Service Standard by

January 1, 2012.

Main Requirements

Compliance with the Customer Service
Standard require organizations to establish
and review policies, practices and
procedures that are consistent with the

following principles:

1. The goods or services must be
provided in a manner that
respects the dignity and
independence of persons with

disabilities.

2. The provision of goods or
services to persons with
disabilities and others must be
integrated unless an alternate
measure is necessary, whether
temporarily or on a permanent
basis, to enable a person with a
disability to obtain, use or benefit

from the goods or services.

3. Persons with disabilities must
be given an opportunity equal
to that given to others to obtain,
use and benefit from the goods

or services.

Furthermore, the policies must deal with

the use of assistive devices by persons with
disabilities to obtain, use or benefit from the
organization’s services or the availability, if any,

of other measures which enable them to do so.

The Customer Service Standard requires
organizations to communicate with a person
with a disability in a manner that “takes into
account the person’ disability.” This will
necessarily require a case-by-case assessment
of how to best communicate with a person

given his or her particular disability.

Presence of service animals

The use of sevice animals by persons with
disabilities must also be addressed in
policies, practices and procedures. Where
a person with a disability is accompanied
by a “guide dog or other service animal”,

the organization shall permit the person



to enter the premises with the animal and
keep the animal with him or her, unless
the animal is otherwise excluded by law
from the premises. The situations in
which an animal may be excluded by

law include provincial and municipal laws
concerning dangerous dogs, as well as

health and safety legislation.

Where a service animal is excluded by law
from the premises, the organization must
ensure that other measures are available
to enable the person with a disability to
obtain, use or benefit from the education

provider’s services.

It should be noted that a service animal

is not limited to a “guide dog” as defined

in the Blind Persons’ Rights Act, but also
includes a service animal that is used by

a person with a disability “for reasons relating
to his or her disability” and where the person
has provided a “letter from a physician or
nurse confirming that the person requires the
animal for reasons relating to the disability.”
The Customer Service Standard also imposes
new requirements regarding a support person
who accompanies a person with a disability to
assist him or her with access to goods or
services. This may be of some interest to
school boards in terms of accompaniment

on excursions or specific cases of daily

accompaniment.
Training for staff
Employees and volunteers must receive

training about providing services to persons

with disabilities. Such training must

include a review of the purposes of the Act,
the requirements of the Customer Service
Standard and instruction about the

following matters:

1. How to interact and communicate
with persons with various types

of disability.

2. How to interact with persons
with disabilities who use an
assistive device or require the
assistance of a guide dog or other
service animal or the assistance of

a support person.

3. How to use equipment or devices
available on the provider’s
premises or otherwise provided
by the provider that may help
with the provision of goods or

services to a person with a disability.

4. What to do if a person with a
particular type of disability is
having difficulty accessing the

provider’s goods or services.

Training must be provided as soon as
practicable after the employee or volunteer
is engaged, and must also be provided on

an ongoing basis.

The organization must prepare a document
describing its training policy, including a
summary of the contents of the training and
details of when training is to be provided.
Furthermore, the organization is required to

keep records of the training provided, including
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the dates on which training is provided and the

number of individuals to whom it is provided.

Documents to be made available

The following documents must be provided

upon request:

* a document describing its policies,
practices and procedures regarding

services for persons with disabilities,

* a document describing its
policies, practices and procedures
with respect to service animals

and support persons,

* a document that sets out the steps
to be taken in connection with a

temporary disruption, and

* a document describing the
organization’s feedback process
regarding service to persons with

disabilities.

Notice of availability of documents

The organization is required to provide
notice that documents required by the
Customer Service Standard are available
upon request. The notice may be

given by posting the information at a
conspicuous place on the premises, by
posting it on the organization’s website
or any other “reasonable method in the

circumstances.”

Format of documents

Where the Customer Service Standard
requires an organization to provide a copy
of a document to a person with a disability
(e.g. a copy of the policies, practices and
procedures), the organization must give the
person a document in a format that “takes

into account the person’s disability.”

Other accessibility and disability
obligations

The Accessibility for Ontarians with
Disabilities Act, 2005 is another layer of
obligations with respect to accommodating
disabilities. School boards, colleges and
universities remain obligated to comply
with the Education Act, the Ontario Human
Rights Code, collective agreements, the
Occupational Health and Safety Act and

the Employment Standards Act, 2000, all of
which impose requirements and obligations
respecting disability, workplace injury and
accommodation issues for employees as well
as those who receive education services.
While the Customer Service Standard adds
another layer of policy and procedure, the
overarching principles of inclusion and
accommodation for persons with disabilities
is a familiar theme and one with which the

education sector has significant experience.

Kate A. Zavitz
Tel: (416) 367-6039
kzavitz@blgcanada.com



In light of the dramatic changes with
respect to social computing, more and more
school board employees are choosing to
create or participate in a blog, wiki, online
social network or other form of online
publishing or discussion. These emerging
online collaborative platforms are
fundamentally changing the way school
employees work and engage with each
other. Furthermore, these means of
communication are shaping how employees
interact with members of the school

community, personal friends and others.

A major objective of public education is to
provide students with the opportunity to
realize their potential and develop into
highly skilled, knowledgeable, caring
citizens who contribute to society. In
achieving this goal, schools are inherently a
marketplace of ideas. As an organization
based on continuous learning and enhanced
student achievement, schools recognize the
importance of open exchange and learning
between school administrators, teachers,

students, parents and the world at large.

The rapidly growing phenomenon of user-
generated web content — blogging, social
web-applications, and networking — are
important new arenas for this type of
engagement and learning. Online social
networking includes existing and emerging
networking sites such as Facebook,

YouTube, MySpace, MSN and Twitter.

School boards respect the legal rights of their
employees to create or participate in a blog,
wiki or online social network. In general,
what employees do on their own time is their
affair. However, activities in and outside of
work that affects their school board job
performance, the performance of others
and/or the rights and privacy of others are

the proper focus of school board policy.

The Ontario Provincial Code of Conduct,
which was released by the Province’s
Ministry of Education on October 4, 2007,
(“the Code of Conduct”), sets out clear
provincial standards of behaviour. These
norms apply not only to students, but to all
individuals involved in the publicly-funded
school system, including teachers and other
staff members, whether they are on school
property, at school-related events or
activities, or in other circumstances that

could have an impact on the school climate.

As part of the Code of Conduct, all

members of the school community must:

* respect differences in people, their

ideas and opinions;

e treat one another with dignity and
respect at all times, and especially

when there is a disagreement;

e respect and treat others fairly,

regardless of, for example, race,
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School staff should
not use social
networking sites
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communicate
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ancestry, place of origin, ethnic
origin, citizenship, religion,
gender, sexual orientation,

age or disability; and

* respect the rights of others.

The Provincial Code of Conduct also
provides that all members of the school
community must not engage in bullying
behaviours or engage in hate propaganda
and other forms of behaviour motivated by

hate or bias.

In this regard, we recommend the responsible
involvement and patrticipation of school board
employees with respect to networking and

social web-based applications.

With respect to responsible use of blogging
and online social networking, we suggest

the following guidelines:

1. School staff should not use social
networking sites as a means to
communicate with students. It is
inappropriate to have students at
“friends” on these sites and any
invitations from students to join a
social network site should be
declined. All communication
with current students should be
through the usual communication
vehicles available through the
school (i.e. email, regular mail

and course software).

2. In using social networking sites,

school staff should be encouraged

to make sure their privacy settings
for both content and photos are
set. Staff members should
carefully screen who can post on

their site.

3. All inappropriate references to

the school or school personnel,
students, parents or any other
member of the school community,
in computer-related mediums,
such as social networking sites,
blogging, web pages or e-mail,
represents a contravention of

Board policy.

. Know and follow the school

board’s appropriate use of
technology policy. The same
principles and guidelines that
apply for staff regarding the
appropriate use of technology
will apply to the activities of
school staff and members online,
including blogs, websites, wikis,
user-generated video and audio

and social networks.

. School staff members who have

a personal blog or website which
indicate that they work at the school,
should discuss any potential conflicts of
interest with the principal or appropriate
school administrator. Similarly, staff
members who want to start blogging -
and wish to say that they work at the
school - should discuss any potential
conflicts of interest with the principal

or appropriate administrator.



6. Personal blogs and websites 10. Staff members should show

should not reveal confidential proper respect for the laws
information about the school, or governing copyright and fair
personal information about its use of copyrighted material
staff, students, parents or other owned by others. It is generally
members of the school community. good blogging practice to link
This might include student or to others work.

staff information, photographs or

videos of students or staff, Online social networking, blogs and other
curricular information, financial forms of social discourse are primarily a
information, school plans, and form of communication among individuals.
school development information. When the school board or school wishes
Confidential school information to communicate publicly, whether to the
should not be placed on a personal school community or to the general public,
blog without the express consent it has well-established means to do so.

of the principal or appropriate School board employees should recognize
administrator. that only those officially designated by the

school board or school have the authority
7. Personal blogs and websites to speak on behalf of these organizations.

should not be used to attack,

threaten, or abuse colleagues. School boards across Canada are exploring
Staff members should respect the how technology and social computing can
privacy and the feelings of others. empower school board employees as both

innovators and global citizens. These

8. Staff members should ensure that emerging online platforms are fundamentally
their blogging activity does not changing the way school employees engage
interfere with their work with each other and the world at large. The
commitment. objective is to achieve responsible involvement

and participation with respect to networking

9. Staff members should be and social-based applications. The challenge
reminded that what they post for school boards involves balancing an
on their blog or online social employee’ right to freedom of expression
networking site, speaks to with the need to ensure a respectful and
their character and reputation. positive learning and teaching environment.

Material that staff members post

will remain in cyberspace for Eric M. Roher
years and can be viewed by Tel: (416) 367-6004
anyone around the world. eroher@blgcanada.com
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Introduction

In a previous Education Law News (Winter
2007), Robert W. Weir reported on the
status of the centrally assigned principal.
That article followed upon the then-recent
release of an award by arbitrator Gerald
Charney on July 12, 2006. The Charney
award departed from two previous
arbitration decisions on this issue (the
Watters and Shime awards), both of which
held that only principals assigned to
specific schools are excluded from the
teacher bargaining unit defined by the
Education Act. Arbitrator Charney
disagreed, and held that centrally assigned
principals whose core duties were
managerial in character were also excluded

from the teacher bargaining unit.

Since that time, one court decision and
two further arbitration awards have been
released dealing with this topic. Each of

these will now be examined in turn.

Dufferin-Peel Catholic District School
Board v. OECTA

On January 8, 2008, the Ontario Divisional
Court released its decision following upon
an application for judicial review of the
Charney award by the Dufferin-Peel CDSB.
The Board had asked the Court to set aside

arbitrator Charney’s decision that the core

functions of the two centrally assigned
principal positions in that case were not
supervisory or managerial in nature,
and therefore fell within the teachers’

bargaining unit.

Before the Court, OECTA argued that
arbitrator Charney had interpreted the
collective agreement, the Education Act
and its regulations a meaning that each
could reasonably bear and that was
consistent with prior arbitral decisions.
The Court agreed, and upheld the Charney
award. The Court’s decision provided
support to those boards who maintained
that centrally assigned principals could be
excluded from teacher bargaining units, at
least insofar as their core functions were

managerial in nature.

Ottawa-Carleton Catholic District
School Board v. Ontario English
Catholic Teachers’ Association

On August 26, 2008, arbitrator Russell
Goodfellow released an interim award in
Ottawa-Carleton CDSB v. OECTA. In that
case, arbitrator Goodfellow found that the
Board’s centrally assigned Principal of
Elementary Programs could not be a
“principal” within the meaning of the
Education Act and was therefore not

excluded from the teachers’ bargaining unit.



In reaching this conclusion, arbitrator
Goodfellow agreed with arbitrators Shime
and Watters. The Board’s contention

that the position was excluded from the
bargaining unit because of the managerial
nature of its core duties was not considered
by arbitrator Goodfellow in this interim
award, although the Board retained the
right to raise this defense when the

arbitration hearing resumed.

St. Clair Catholic District School Board
v. Ontario English Catholic Teachers’
Association (Principals at Large)

On November 11, 2009, arbitrator Brian
Keller released an interim award in St. Clair
Catholic DSB v. OECTA. In that case,

St. Clair CDSB and OECTA put a specific
preliminary legal question to the arbitrator,
as to whether the exercise of managerial
duties could result in an exclusion from the
bargaining unit under the current legislative
scheme. The arguments were based on a
common assumption, that each of the three
positions in issue requires the exercise of
authority that would be considered
“managerial” under clause 1(3)(b) of

the Ontario Labour Relations Act. The
positions in issue in St. Clair were Principal
of Literacy, Principal of Catholic
Curriculum and Principal of Special

Education.

OECTA maintained that the award of
arbitrator Charney, issued in 2006 and
upheld by the Divisional Court in 2008,

was incorrectly decided on this point.
Arbitrator Keller agreed. He reasoned that
the exclusions to the teacher bargaining
units under the Education Act are
specifically enumerated, and do not
provide for a managerial exclusion either
explicitly or by incorporation of clause

1(3)(b) of the Labour Relations Act.

Arbitrator Keller held that the exclusion
of principals from the bargaining unit is
limited to those principals who are assigned
to perform the duties of a principal in
respect of a school. Arbitrator Keller
concluded that, although he understood
the Board’s desire for flexibility, the
legislature has left him no discretion to
expand the definition of “principal”
prescribed by the legislation. It is not
anticipated that this arbitration award

will be contested by way of judicial review.

Sudbury Catholic District School
Board v. Ontario English Catholic
Teachers’ Association (Bargaining Unit
Work), December 18, 2009

On December 18, 2009, arbitrator Stephen
Raymond released his award in Sudbury
Catholic DSB v. OECTA. In that case, the
Board had eliminated the position before
the arbitration proceeding convened.
Arbitrator Raymond held that the
elimination of the position (School
Effectiveness Lead/Assistant to the
Superintendents) did not bring an end to

the grievance. He decided that there was no
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basis for a managerial exclusion and
declared that the Board violated the
collective agreement by not placing the
position in the bargaining unit. As a
remedy, arbitrator Raymond ordered the
Board to pay union dues for the period

the position ought to have been in the
bargaining unit. One issue remains to be
determined by arbitrator Raymond: OECTA
has asked for an award of “damages for lost
opportunity”. That issue will be

determined at a later date.

Additional Developments

Additional grievances by OECTA pertaining
to centrally assigned principals are moving
forward in many school boards in the
province. In addition, the Ontario
Secondary School Teachers’ Federation has
begun to grieve centrally assigned principal
assignments. We are not aware of any
grievances on this issue by the Elementary
Teachers’ Federation of Ontario or by
I'Association des enseignantes et des
enseignants franco-ontariens. We note that

the twelve French-language school boards

have entered a letter of understanding with
AEFO on this issue as a result of the 2008

provincial agreement.

Conclusion

Based on the jurisprudence to date,
school boards are vulnerable in respect
of any member of the Ontario College of
Teachers assigned to perform administrative
duties, except (a) principals and vice-
principals performing duties in respect
of a school, and (b) supervisory officers
in positions approved by the Minister of
Education under subsection 285(2) of
the Education Act. We anticipate that

this will continue to be the case unless

the Education Act is amended.

S. Margot Blight
Tel: (416) 367-6114
mblight@blgcanada.com



LEADERS:
Toronto Office
Calgary Office
Montréal Office
Ottawa Office

Vancouver Office

CALGARY

MONTREAL

OTTAWA

TORONTO

VANCOUVER

Eric M. Roher, National Leader 416-367-6004

Julio N. Arboleda
Jean-René Ranger
Noélle Caloren
Clive S. Bird

Julio N. Arboleda
Michael R. Whitt

Genevieve Bergeron
Thomas M. Davis
Valérie Dufour
Jean-René Ranger

Noélle Caloren
Yves J. Ménard

S. Margot Blight
Naomi E. Calla
Lisa C. Cabel
Heather Douglas
Jennifer Fantini
Melany V. Franklin
Michelle S. Henry
Wendy Litner

Jeff Mitchell
Morton G. Mitchnick
Eric M. Roher
Susan E. Sorensen
Melanie Warner
Robert Weir

Kate A. Zavitz

Clive S. Bird

403-232-9601
514-954-2548
613-787-3536
604-640-4103

403-232-9601
403-232-9571

514-954-3142
514-954-3133
514-954-2567
514-954-2548

613-787-3536
613-787-3518

416-367-6114
416-367-6129
416-367-6217
416-367-6177
416-367-6726
416-367-6091
416-367-6626
416-367-6039
416-367-6226
416-367-6413
416-367-6004
416-367-6017
416-367-6679
416-367-6248
416-367-6535

604-640-4103

eroher@blgcanada.com
jarboleda@blgcanada.com
jranger@blgcanada.com
ncaloren@blgcanada.com
cbird@blgcanada.com

jarboleda@blgcanada.com
mwhitt@blgcanada.com

gbergeron@blgcanada.com
tdavis@blgcanada.com
vdufour@blgcanada.com
jranger@blgcanada.com

ncaloren@blgcanada.com
ymenard@blgcanada.com

mblight@blgcanada.com
ncalla@blgcanada.com
lcabel@blgcanada.com
hdouglas@blgcanada.com
jfantini@blgcanada.com
mfranklin@blgcanada.com
mhenry@blgcanada.com
wlitner@blgcanada.com
jmitchell@blgcanada.com
mmitchnick@blgcanada.com
eroher@blgcanada.com
ssorensen@blgcanada.com
mwarner@blgcanada.com
rweir@blgcanada.com
kzavitz@blgcanada.com

cbird@blgcanada.com

This newsletter is prepared as a service for our clients and other persons dealing with education law.
It is not intended to be a complete statement of the law or an opinion on the subject. Although we

endeavour to ensure its accuracy, no one should act upon it without a thorough examination of the law

after the facts of a specific situation are considered. No part of this publication may be reproduced
without prior written permission of Borden Ladner Gervais LLP

This newsletter has been sent to you courtesy of Borden Ladner Gervais LLP. We respect your
privacy, and wish to point out that our privacy policy relative to newsletters may be found at
http://www.blgcanada.com/utility/privacy.asp. If you have received this newsletter in error, or if you
do not wish to receive further newsletters, you may ask to have your contact information removed
from our mailing lists by phoning 1-877-BLG-LAW1 or by emailing subscriptions@blgcanada.com.

Spring 2010 Education Law 23



©2010 Borden Ladner Gervais LLP

Borden Ladner Gervais LLP
Lawyers ¢ Patent & Trade-mark Agents

Calgary

1000 Canterra Tower

400 Third Avenue S.W.

Calgary, Alberta, Canada T2P 4H2

tel.: (403) 232-9500 fax: (403) 266-1395

Montréal

1000 de La Gauchetiére Street West

Suite 900, Montréal, Québec, Canada H3B 5H4
tel.: (514) 879-1212 fax: (514) 954-1905

Ottawa

World Exchange Plaza

100 Queen St., Suite 1100

Ottawa, Ontario, Canada K1P 1J9

tel: (613) 237-5160 1-800-661-4237

legal fax: (613) 230-8842 IP fax: (613) 787-3558

Toronto

Scotia Plaza, 40 King Street West
Toronto, Ontario, Canada M5H 3Y4
tel.: (416) 367-6000 fax: (416) 367-6749

Vancouver

1200 Waterfront Centre

200 Burrard Street, P.O. Box 48600
Vancouver, British Columbia, Canada V7X 172
tel.: (604) 687-5744 fax: (604) 687-1415

Waterloo Region

Waterloo City Centre

100 Regina Street South, Suite 220

Waterloo, Ontario, Canada N2J 4P9
tel: 519 579-5600 fax: 519 579-2725
IP fax: 519 741-9149

www.blgcanada.com

Borden Ladner Gervais LLP is an Ontario Limited Liability Partnership.




<<
  /ASCII85EncodePages false
  /AllowTransparency false
  /AutoPositionEPSFiles true
  /AutoRotatePages /None
  /Binding /Left
  /CalGrayProfile (Dot Gain 20%)
  /CalRGBProfile (sRGB IEC61966-2.1)
  /CalCMYKProfile (U.S. Web Coated \050SWOP\051 v2)
  /sRGBProfile (sRGB IEC61966-2.1)
  /CannotEmbedFontPolicy /Error
  /CompatibilityLevel 1.4
  /CompressObjects /Tags
  /CompressPages true
  /ConvertImagesToIndexed true
  /PassThroughJPEGImages true
  /CreateJobTicket false
  /DefaultRenderingIntent /Default
  /DetectBlends true
  /DetectCurves 0.0000
  /ColorConversionStrategy /CMYK
  /DoThumbnails false
  /EmbedAllFonts true
  /EmbedOpenType false
  /ParseICCProfilesInComments true
  /EmbedJobOptions true
  /DSCReportingLevel 0
  /EmitDSCWarnings false
  /EndPage -1
  /ImageMemory 1048576
  /LockDistillerParams false
  /MaxSubsetPct 100
  /Optimize true
  /OPM 1
  /ParseDSCComments true
  /ParseDSCCommentsForDocInfo true
  /PreserveCopyPage true
  /PreserveDICMYKValues true
  /PreserveEPSInfo true
  /PreserveFlatness true
  /PreserveHalftoneInfo false
  /PreserveOPIComments true
  /PreserveOverprintSettings true
  /StartPage 1
  /SubsetFonts true
  /TransferFunctionInfo /Apply
  /UCRandBGInfo /Preserve
  /UsePrologue false
  /ColorSettingsFile ()
  /AlwaysEmbed [ true
  ]
  /NeverEmbed [ true
  ]
  /AntiAliasColorImages false
  /CropColorImages true
  /ColorImageMinResolution 300
  /ColorImageMinResolutionPolicy /OK
  /DownsampleColorImages true
  /ColorImageDownsampleType /Bicubic
  /ColorImageResolution 300
  /ColorImageDepth -1
  /ColorImageMinDownsampleDepth 1
  /ColorImageDownsampleThreshold 1.50000
  /EncodeColorImages true
  /ColorImageFilter /DCTEncode
  /AutoFilterColorImages true
  /ColorImageAutoFilterStrategy /JPEG
  /ColorACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /ColorImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000ColorACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000ColorImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasGrayImages false
  /CropGrayImages true
  /GrayImageMinResolution 300
  /GrayImageMinResolutionPolicy /OK
  /DownsampleGrayImages true
  /GrayImageDownsampleType /Bicubic
  /GrayImageResolution 300
  /GrayImageDepth -1
  /GrayImageMinDownsampleDepth 2
  /GrayImageDownsampleThreshold 1.50000
  /EncodeGrayImages true
  /GrayImageFilter /DCTEncode
  /AutoFilterGrayImages true
  /GrayImageAutoFilterStrategy /JPEG
  /GrayACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /GrayImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000GrayACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000GrayImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasMonoImages false
  /CropMonoImages true
  /MonoImageMinResolution 1200
  /MonoImageMinResolutionPolicy /OK
  /DownsampleMonoImages true
  /MonoImageDownsampleType /Bicubic
  /MonoImageResolution 1200
  /MonoImageDepth -1
  /MonoImageDownsampleThreshold 1.50000
  /EncodeMonoImages true
  /MonoImageFilter /CCITTFaxEncode
  /MonoImageDict <<
    /K -1
  >>
  /AllowPSXObjects false
  /CheckCompliance [
    /None
  ]
  /PDFX1aCheck false
  /PDFX3Check false
  /PDFXCompliantPDFOnly false
  /PDFXNoTrimBoxError true
  /PDFXTrimBoxToMediaBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXSetBleedBoxToMediaBox true
  /PDFXBleedBoxToTrimBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXOutputIntentProfile ()
  /PDFXOutputConditionIdentifier ()
  /PDFXOutputCondition ()
  /PDFXRegistryName ()
  /PDFXTrapped /False

  /CreateJDFFile false
  /Description <<

    /BGR <>
    /CHS <FEFF4f7f75288fd94e9b8bbe5b9a521b5efa7684002000410064006f006200650020005000440046002065876863900275284e8e9ad88d2891cf76845370524d53705237300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c676562535f00521b5efa768400200050004400460020658768633002>
    /CHT <FEFF4f7f752890194e9b8a2d7f6e5efa7acb7684002000410064006f006200650020005000440046002065874ef69069752865bc9ad854c18cea76845370524d5370523786557406300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c4f86958b555f5df25efa7acb76840020005000440046002065874ef63002>
    /CZE <>
    /DAN <>
    /DEU <>
    /ESP <>
    /ETI <>
    /FRA <>
    /GRE <>

    /HRV (Za stvaranje Adobe PDF dokumenata najpogodnijih za visokokvalitetni ispis prije tiskanja koristite ove postavke.  Stvoreni PDF dokumenti mogu se otvoriti Acrobat i Adobe Reader 5.0 i kasnijim verzijama.)
    /HUN <>
    /ITA <>
    /JPN <FEFF9ad854c18cea306a30d730ea30d730ec30b951fa529b7528002000410064006f0062006500200050004400460020658766f8306e4f5c6210306b4f7f75283057307e305930023053306e8a2d5b9a30674f5c62103055308c305f0020005000440046002030d530a130a430eb306f3001004100630072006f0062006100740020304a30883073002000410064006f00620065002000520065006100640065007200200035002e003000204ee5964d3067958b304f30533068304c3067304d307e305930023053306e8a2d5b9a306b306f30d530a930f330c8306e57cb30818fbc307f304c5fc59808306730593002>
    /KOR <FEFFc7740020c124c815c7440020c0acc6a9d558c5ec0020ace0d488c9c80020c2dcd5d80020c778c1c4c5d00020ac00c7a50020c801d569d55c002000410064006f0062006500200050004400460020bb38c11cb97c0020c791c131d569b2c8b2e4002e0020c774b807ac8c0020c791c131b41c00200050004400460020bb38c11cb2940020004100630072006f0062006100740020bc0f002000410064006f00620065002000520065006100640065007200200035002e00300020c774c0c1c5d0c11c0020c5f40020c2180020c788c2b5b2c8b2e4002e>
    /LTH <>
    /LVI <>
    /NLD (Gebruik deze instellingen om Adobe PDF-documenten te maken die zijn geoptimaliseerd voor prepress-afdrukken van hoge kwaliteit. De gemaakte PDF-documenten kunnen worden geopend met Acrobat en Adobe Reader 5.0 en hoger.)
    /NOR <>
    /POL <>
    /PTB <>
    /RUM <>
    /RUS <>
    /SKY <>
    /SLV <>
    /SUO <>
    /SVE <>
    /TUR <>
    /UKR <>
    /ENU (Use these settings to create Adobe PDF documents best suited for high-quality prepress printing.  Created PDF documents can be opened with Acrobat and Adobe Reader 5.0 and later.)
  >>
  /Namespace [
    (Adobe)
    (Common)
    (1.0)
  ]
  /OtherNamespaces [
    <<
      /AsReaderSpreads false
      /CropImagesToFrames true
      /ErrorControl /WarnAndContinue
      /FlattenerIgnoreSpreadOverrides false
      /IncludeGuidesGrids false
      /IncludeNonPrinting false
      /IncludeSlug false
      /Namespace [
        (Adobe)
        (InDesign)
        (4.0)
      ]
      /OmitPlacedBitmaps false
      /OmitPlacedEPS false
      /OmitPlacedPDF false
      /SimulateOverprint /Legacy
    >>
    <<
      /AddBleedMarks false
      /AddColorBars false
      /AddCropMarks false
      /AddPageInfo false
      /AddRegMarks false
      /ConvertColors /ConvertToCMYK
      /DestinationProfileName ()
      /DestinationProfileSelector /DocumentCMYK
      /Downsample16BitImages true
      /FlattenerPreset <<
        /PresetSelector /MediumResolution
      >>
      /FormElements false
      /GenerateStructure false
      /IncludeBookmarks false
      /IncludeHyperlinks false
      /IncludeInteractive false
      /IncludeLayers false
      /IncludeProfiles false
      /MultimediaHandling /UseObjectSettings
      /Namespace [
        (Adobe)
        (CreativeSuite)
        (2.0)
      ]
      /PDFXOutputIntentProfileSelector /DocumentCMYK
      /PreserveEditing true
      /UntaggedCMYKHandling /LeaveUntagged
      /UntaggedRGBHandling /UseDocumentProfile
      /UseDocumentBleed false
    >>
  ]
>> setdistillerparams
<<
  /HWResolution [2400 2400]
  /PageSize [612.000 792.000]
>> setpagedevice


