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Canada: Private Antitrust Litigation

Two different venues provide opportunity for private antitrust litiga-
tion in Canada. Most commonly used is the civil court system for the 
pursuit of damages following criminal anticompetitive behaviour, 
usually pursued by means of class actions, which John Pecman, the 
Commissioner of Competition, has said is ‘the biggest growth area 
in antitrust in Canada’. Far less common are administrative proceed-
ings before the Canadian Competition Tribunal, which are available 
to private parties under certain circumstances. This chapter will 
describe recent activity in both forums with a focus on civil litigation 
as it is currently characterised by two important legal issues: who is 
properly situated as a plaintiff in Canadian competition class actions; 
and the navigation of multiple and overlapping parallel class actions. 
It will include a case study of competition class actions in Quebec in 
recognition of the significant differences between Quebec and the 
rest of Canada’s class action procedures.

Civil antitrust litigation in Canada
Section 36 of Canada’s Competition Act (the Act) allows private 
parties to bring an action for losses suffered as a result of conduct 
that is contrary to the criminal offences set out in Part VI of the Act.1 
Actionable conduct under section 36 therefore includes conspiracy, 
bid rigging, misleading advertising, deceptive telemarketing and 
pyramid schemes, but notably does not include conduct such as 
abuse of dominance (monopolisation), price maintenance or other 
conduct that may be the subject of private litigation in other jurisdic-
tions, such as the United States.2 A prior conviction for one of the 
criminal offences that can give rise to private claims is, in the absence 
of evidence to the contrary, proof that the person engaged in the 
conduct, and any evidence given in the criminal proceedings as to 
the effect of those acts is available for civil litigants to use.3 However, 
in practice, most criminal convictions result from negotiations 
rather than a trial, meaning that the agreed statement of facts will be 
an important piece of evidence in subsequent civil proceedings. In 
the absence of a conviction, the usual ‘balance of probabilities’ civil 
standard of proof applies. Only losses actually suffered, as well as the 
cost of the resulting investigation and proceedings, may be claimed. 
Neither punitive nor treble damages are available for actions brought 
under section 36. The limitation period for proceedings brought 
under section 36 is two years after the criminal conduct occurred or 
the criminal proceedings related to that conduct were disposed of, 
whichever is later.4

Plaintiffs often also frame these actions in common law con-
spiracy (both civil conspiracy and unlawful means conspiracy), 
unlawful interference with economic interests, or similar economic 
torts. These claims in tort are not limited by the Act and may, as 
a result, give rise to punitive damages, differing limitation periods, 
interlocutory injunctions and equitable disgorgements. A recent 
conflict between the courts of Ontario and British Columbia (BC) 
has now been resolved, and has confirmed that the common law tort 
of unlawful means conspiracy can be supported based solely on a 
breach of the Act.

In 2015 in Watson v Bank of America Corporation, the BC Court 
of Appeal held that the presence of a right of private action in the Act 
did not mean that a violation of its conspiracy provisions could not 
be the ‘unlawful act’ required to found a claim for unlawful means 
conspiracy.5 The Court’s logic for this was that the common law and 
the Act have different limitation periods, the common law allows for 
punitive damages, and generally there are (and predating the Act’s 
private right have been) broader remedies available in tort cases. 
Therefore, the Court held that the presence of the private right of 
action in the Act does not preclude a plaintiff (or class thereof) from 
also relying on conduct that breached the conspiracy provisions of 
the Act to support their tort claim for unlawful means conspiracy. 
The BC Court of Appeal strongly reaffirmed Watson in May 2016 in 
Godfrey v Sony Corporation.6

However, less than two months after the BC Court of Appeal’s 
decision in Watson, the Superior Court of Ontario came to a directly 
opposing conclusion. In Shah v LG Chem, Ltd the plaintiffs alleged 
that the defendants conspired to fix the price of lithium ion battery 
cells, bringing statutory, tort and restitutionary claims based on 
breaches of the Competition Act. The Court was not persuaded by 
Watson, and found that the statutory private right of action provided 
in the Act precluded any common law unlawful means conspiracy 
claim – leaving a direct conflict between the courts of these two major 
provinces. However, the Shah decision was recently overturned by 
the Ontario Court of Appeal in Fanshawe College of Applied Arts and 
Technology v AU Optronics Corp.7 In Fanshawe, the plaintiffs asserted 
a claim in civil conspiracy and a statutory claim pursuant to the Act. 
The Court of Appeal considered the reasoning in Watson and Shah, 
among others, before concluding that the motion judge in Shah erred 
in its analysis of Parliament’s intent. In the authorities relied upon 
by the motion judge in Shah, the courts considered statutes where 
the legislature simultaneously identified the proscribed behaviour 
and provided for a remedy. The legislative history of the Act’s pre-
decessor, however, saw Parliament first prohibiting certain conduct 
without providing a corresponding civil remedy. The common law 
filled this void by allowing a criminal offence under Part VI of the 
Act to serve as the unlawful means in a civil conspiracy. Only after 
such remedy was established was the Act was amended to provide a 
statutory remedy. In such circumstances, Court of Appeal found that 
the correct analysis was to determine whether Parliament intended 
to take away the established remedy with the enactment of the statu-
tory cause of action, which, the court held, it did not. Therefore, a 
breach of the Act can constitute the unlawful act required to support 
a claim for unlawful means conspiracy.8 A subsequent appeal of the 
original Shah decision allowed the proceeding to be certified with 
respect to the unlawful means conspiracy claim on the principle of 
stare decisis in light of the ruling in Fanshawe.9 

Since the jurisprudence in BC and Ontario regarding the con-
tinued ability of parties to bring common law claims for unlawful 
means conspiracy is now aligned, it appears that the law on this issue 
is settled for the time being.
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In practice, many private antitrust actions in Canada arise out 
of international conspiracies that are initially investigated, pros-
ecuted and litigated in other countries, particularly the US. As long 
as the conspiracy has a ‘real and substantial connection’ to Canada, 
in that the conspiracy, even if formed elsewhere, caused losses that 
were sustained in Canada, Canadian courts will have jurisdiction 
over related civil actions.10 Canadian plaintiffs typically attempt to 
benefit from prior or parallel actions in other countries, particularly 
from the evidence presented at such actions.

Some of the most recent developments in Canadian antitrust 
class actions include the commencement of approximately 
35 class actions in Ontario, most with parallel actions filed in other 
provinces, against a variety of predominantly foreign auto parts 
manufacturers. The cases relate to numerous alleged conspiracies 
to fix the prices of auto-parts in North America and worldwide. The 
Ontario cases are being case-managed together, and the plaintiffs 
previously indicated that they may seek to have certain other ele-
ments of the cases heard together, including certification motions, 
which could have set a precedent that eased the prosecution of 
price-fixing class actions in Ontario. However, to date, this has 
not occurred. The parties have agreed to pause all of the cases in 
Ontario except the wire harnesses case (which will proceed first 
as a test case), for which the certification hearing is still pending. 
Certain rulings in that certification motion may affect certification 
of the other actions, but it is unlikely that the other actions will be 
formally argued together. Numerous settlements have also been 
reached but many defendants remain.

Requirements for class actions
Civil antitrust litigation in Canada largely proceeds by means of 
class actions. With the exception of Quebec, class actions filed in 
any province in Canada must generally satisfy the following five 
criteria to be granted certification (criteria usually set out in pro-
vincial legislation):
•	 the pleadings disclose a cause of action;
•	 there is an identifiable class of two or more persons;
•	 the claims of the class members raise common issues;
•	 a class proceeding would be the preferable procedure for the 

resolution of the common issues; and
•	 there is a representative who would fairly and adequately rep-

resent the interests of the class, has produced a workable plan 
for advancing the proceeding and notifying class members, and 
does not have, on the common issues for the class, an interest in 
conflict with the interests of other class members.11

Although the criteria are to be construed generously in light of the 
three goals of class actions – judicial economy, access to justice 
and behaviour modification – plaintiffs do need to show some 
basis for each criterion.12 Extensive evidence is now commonplace 
at the certification stage, including economic expert reports. 
Notwithstanding the large evidentiary records, courts have shown 
an increased propensity to certify actions. Whereas a decade ago 
the inability to demonstrate a common basis for tracing the alleged 
overcharge to the various class members may have been a sufficient 
obstacle to certification,13 more recent judgments have simply 
looked for a credible or plausible methodology to trace damages as 
among class members in order to certify an action for trial.14

Note that a different standard is applied for certification appli-
cations presented solely for the purpose of approving a proposed 
settlement because the courts are focused on whether the settle-
ment is fair to the class. Such certification for settlement purposes 

is typically expressly done with no prejudicial effect on the non-
settling defendants.

Two issues are currently at the forefront of antitrust class actions 
in Canada. The first issue is whether indirect purchasers are proper 
members of a plaintiff class. The second issue is the developing 
response to Canada’s lack of a procedure analogous to the US’s 
multi-district litigation system. Both are described below.

Indirect purchaser claims
Canadian appellate courts were historically inconsistent in their 
determinations of whether indirect purchasers may claim for dam-
ages arising from antitrust violations. However, on 31 October 2013, 
the Supreme Court of Canada (SCC) released three simultaneous 
decisions affirming the right of indirect purchasers to assert claims 
against alleged wrongdoers who have engaged in anticompetitive 
conduct, even in the absence of any direct contact or dealings 
between the two parties,15 contrary to the position of the United 
States Supreme Court set out in Illinois Brick.16 In addition, the 
SCC held that passing-on can be used as an offensive manoeuvre 
by indirect purchasers, stating that ‘it does not follow that indirect 
purchasers should be foreclosed from claiming losses passed on to 
them’.17 This has essentially given consumers the means by which 
to use class actions to recover directly from a supplier any losses 
through anticompetitive conduct occurring atop the chain of distri-
bution that has been passed on to them indirectly.

The SCC held that remoteness and complexity are not reasons to 
bar indirect purchaser claims. The SCC acknowledged that:

Indirect purchaser actions, especially in the antitrust context, will 
often involve large amounts of evidence, complex economic theories 
and multiple parties in a chain of distribution making the tracing of 
the overcharges to their ultimate end an unenviable task.18

Nevertheless, the SCC suggested that this task is ‘willingly assumed’ 
by the indirect purchaser, and the prospective difficulty an indirect 
purchaser may have in proving their claim on a case-by-case basis is 
not a sufficient reason to cast an all-encompassing bar on all actions 
by an indirect purchaser.19

The SCC dismissed any concern over the potential for double 
recovery if both indirect and direct purchasers are allowed to claim 
damages for essentially the same action. Their response was simply 
that ‘[p]ractically, the risk of duplicate or multiple recoveries can be 
managed by the courts’.20 Particularly, where actions from direct and 
indirect purchasers are pending at the same time, Justice Rothstein 
stated that the defendant will have ample opportunity to voice 
these concerns before the trial judge, who will then have discretion 
to modify any damage award to avoid such double or multiple 
recovery.21

Despite their new ability to bring class actions, indirect purchas-
ers may still face some difficulties. One such difficulty relating to 
remoteness and complexity for indirect purchasers was highlighted 
in Microsoft, where the SCC denied the certification of a class action 
relating to indirect purchasers given the impossibility of identify-
ing an affected class.22 In this decision, both direct and indirect 
purchasers brought an action against the respondent supplier for 
engaging in an illegal conspiracy to fix the price of high fructose 
corn syrup (HFCS). Although it was clear that direct purchasers, 
including Coca-Cola and Pepsi, had purchased HFCS, these direct 
purchasers had used HFCS interchangeably and indistinguishably 
with liquid sugar, thus making it impossible to know which product 
was eventually sold to indirect purchasing consumers. As a result, it 
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was impossible for indirect purchasers to form an identifiable class, 
as there was no way to obtain any evidence suggesting that they were 
even affected.23

Multiple parallel class actions
It is typical for various plaintiffs’ counsel to file parallel proceedings 
in a number of Canadian provincial jurisdictions. Unlike the US, 
which has a procedure to consolidate multiple parallel class actions, 
there is no equivalent procedure in Canada. There is a growing 
recognition that national classes, or some form of inter-provincial 
cooperation, is desirable. The current practice of having multiple 
parallel proceedings gives rise to inefficiencies and inconsistent 
outcomes. Although the informal practice is to designate proceed-
ings in one province as the lead case and stay other proceedings, 
such practices are ad hoc and are not legally binding for defendants. 
Again, at times, Quebec proves to be a differing factor. In certain 
cases, Quebec courts have recognised similar proceedings in other 
provinces,24 but have also held that separate Quebec class actions are 
not necessarily barred by national class action settlements.25 Where 
overlapping class actions cannot be informally coordinated between 
counsel, motions may be required which can become costly.

In response to the legal lacuna regarding national classes, the 
Canadian Bar Association (CBA) launched a National Task Force 
on Class Actions in 2010. The CBA approved the resulting Canadian 
Judicial Protocol for the Management of Multi-Jurisdictional 
Class Actions as best practice, and endorsed two of the American 
Bar Association’s protocols regarding cross-border and multi-
jurisdictional class actions. The Canadian Judicial Protocol aims to 
facilitate communications regarding developments and settlements 
by creating a Notification List of all counsel involved in all related 
actions. The CBA has also created a National Class Action Database 
to provide class action information and documents, including plead-
ings, to the public.26 The Superior Court of Quebec became the first 
Canadian court to render a judgment ordering the application of 
the Judicial Protocol in 2012.27 Despite the growing trend to accept 
the practical advantages of the Judicial Protocol, it remains optional.

In a further step supporting the advance of multi-jurisdictional 
national class proceedings and coordination of concurrent claims, 
the SCC held in Endean v British Columbia that section 12 of the 
Ontario and BC class proceedings statutes grant judges broad dis-
cretionary powers to manage proceedings, including the power to sit 
outside their home province if necessary to ensure a case’s fair and 
expeditious determination.28 Overruling the appellate courts of BC 
and Ontario, the SCC held that there is no requirement to establish 
a connection to the home province by video link or otherwise as an 
extra-provincial hearing is consistent with the open court principle. 
Nonetheless, although it is a step in the right direction, this decision 
is not likely to settle the issues presented by the parallel filing of 
multiple class actions in different provinces in the near future.

Class actions in Quebec
The indirect purchaser issue is not the only issue in class actions 
on which the province of Quebec has taken a different approach. 
Differences in that jurisdiction are important to note given their 
potential impact on litigation precedents nationally and, as dis-
cussed further below, Canada’s ability to organise and consolidate 
multiple parallel proceedings.

Class action proceedings in Quebec are governed by a distinct 
set of rules found in the Code of Civil Procedure. Individual or non-
profit organisation plaintiffs have the option of receiving funding 
from the assistance fund for class action lawsuits.29 In order to be 

certified,30 proposed class proceedings must meet criteria similar 
to those for class certification in the rest of Canada.31 However, 
unlike the common law provinces, Quebec judges do not have 
broad discretionary power. Instead, they have more limited discre-
tion to determine whether each of the criteria are fulfilled;32 and if 
those criteria are fulfilled, judges must certify the action. Plaintiffs 
need only demonstrate a prima facie case, and any doubt must be 
resolved in favour of the plaintiffs.33 Judges may play a more active 
role, with the ability but not the obligation to redefine the class so 
that it can be certified.34 Written arguments are not permitted at 
the certification stage, and parties must apply for leave to conduct 
examinations or file evidence.35 A judgment authorising a class 
action may be appealed only with leave of a judge of the Court of 
Appeal.36 Essentially, in Quebec, the courts’ role at the authorisation 
stage is merely to filter out frivolous claims by determining whether 
the criteria are satisfied, nothing more.37 Quebec also has a ‘first to 
file’ rule, where motions for authorisation filed subsequent to the 
first motion can be suspended.

Other recent Quebec antitrust class actions reveal some of the 
above-noted differences in practice. Harmegnies v Toyota Canada, 
a series of judgments that ended in 2008 at the Quebec Court of 
Appeal, was an attempt to certify a class action alleging Toyota’s 
‘Access Toyota’ programme maintained the resale prices of new 
Toyota vehicles. The Quebec Court of Appeal denied certification 
because, inter alia, the liability of Toyota and the dealers could not 
be established without individualised analysis of each class member. 
More to the point here, the Quebec Court of Appeal noted that, 
although prior cases in other provinces and the US were valuable, 
they should be used with care in Quebec owing to differences in the 
law, particularly at the certification stage.

One year later the Jacques v Petro-Canada action was certified 
despite significant differences between the proposed class mem-
bers.38 The action was against gas companies in four geographic areas, 
alleging a conspiracy to fix gas prices. The judgment acknowledged 
that wide price fluctuations meant that not all of the proposed class 
members actually suffered damages, and that it would be difficult 
to quantify the damages suffered by each individual. Nevertheless, 
it concluded that there was, in contrast with Toyota, a collective 
injury, and any difficulty regarding how to quantify damages does 
not negate its existence or its calculation in the aggregate. The trial 
judge also used her discretion to redefine the class as the original 
description was insufficiently precise to be certified.

In Samsung Electronics v Option Consommateurs, the Quebec 
Court of Appeal commented on the fact that parties cannot, in the 
absence of leave, adduce evidence at the certification stage. In the 
words of the court, ‘the presentation of expert evidence is not the 
norm at the [certification] stage in Quebec […] and, where rules 
applicable elsewhere might require a sophisticated methodology of 
proof of loss to be advanced before certification of a class action, the 
absence of such a methodology is not fatal here’.39 In a demonstration 
of the rule regarding evidence at certification, the court also upheld 
the trial judge’s refusal to postpone the proceedings in order to allow 
the defendant to adduce evidence, noting that the trial judge had 
previously refused permission to the plaintiffs to adduce evidence.40 
This decision was recently upheld by the SCC without providing any 
guidance on the issue of multiple parallel class actions.41

Private administrative proceedings
In addition to criminal offences, the Competition Act prohibits 
certain trade practices such as abuse of dominance, exclusive deal-
ing, tied selling and refusal to deal. These practices are reviewable by 
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the Competition Tribunal. Most of the proceedings that come before 
the Tribunal are brought by the commissioner of competition. 
Indeed, for certain provisions – such as abuse of dominance – the 
commissioner is the only party entitled to initiate a proceeding.42 
However, amendments passed in 2009 granted the right to private 
individuals to bring applications before the Tribunal, subject to 
obtaining leave.43 This right is available for conduct constituting 
price maintenance, refusal to deal and exclusive dealing, tied selling 
and market restrictions. Remedies for actions brought before the 
Tribunal by private parties are limited to behaviour modification 
orders; damages are not available.

Leave to bring a private proceeding before the Tribunal under 
any of these provisions will not be granted if the matter is already 
being handled by the commissioner or was previously settled by 
the commissioner. The applicant must also demonstrate that he is 
‘directly and substantially affected’ by the alleged conduct. Although 
the standard for this requirement is lower than the balance of prob-
abilities, few private litigants have been able to demonstrate that they 
were substantially affected by the conduct. Since the first application 
for leave was brought and denied in 2002, most leave applications 
have been denied.

A private party was granted leave in Used Car Dealers Association 
of Ontario v Insurance Bureau of Canada. The Used Car Dealers 
Association (UCDA) is a not-for-profit organisation that provides 
a number of services to its members (motor vehicle dealers), such 
as Autocheck, which provides dealers with information about the 
accident history of vehicles they sell. The Tribunal gave leave to an 
application by the UCDA claiming that the Insurance Bureau of 
Canada’s (IBC) refusal to provide them with claims data regarding 
the accident history of cars constituted a refusal to deal.44 According 
to the application, the IBC is the sole source of comprehensive 
claims data. The UCDA sought interim relief, which resulted in an 
interim supply order on consent. In March 2012, the UCDA won a 
motion when the IBC unsuccessfully sought permission to rescind 
the negotiated interim supply order granting the UCDA access to 
the data during the proceedings. The case has since been withdrawn.

An example of a private action that was granted leave, but 
which failed on the merits, is Nadeau Poultry Farm Ltd v Groupe 
Westco Inc, another refusal to deal claim. Nadeau accused Westco, 
a competitor, of refusing to sell them live chickens to be processed 
at their plant, contrary to the Act. Nadeau was granted leave and 
interim relief, namely that Westco was to supply Nadeau with live 
chickens on usual trade terms. However, the Competition Tribunal 
ruled against Nadeau on the merits, finding that Nadeau’s inability 
to access adequate supplies of live chickens was not the result of 
insufficient competition, and that the refusal to deal was not likely 
to have an adverse effect on competition in the market. The decision 
was upheld by the Federal Court of Appeal, and the Supreme Court 
declined to consider Nadeau’s appeal.45

In late 2015, the Competition Tribunal underscored the impor-
tance of having at least a reasonable possibility (less than a balance 
of probabilities) that an applicant will be directly and substantially 
affected when considering a leave application to bring a private 
administrative proceeding. In Audatex Canada, ULC v CarProof 
Corporation the Competition Tribunal denied the applicant’s leave 
application on the basis that the evidence adduced by the applicant 
only amounted to speculation – a mere possibility that its business 
would be substantially and directly affected.46 What is required in 
order to successfully secure leave is more substantial than mere 
speculation of an adverse effect on the applicant.

Conclusion
Although there are two venues for private antitrust litigation, most 
activity in Canada is found in the class actions brought before the 
regular courts, under the Act and through actions in tort. The most 
pressing issue is likely the continued effort to bring order to the 
issue of multiple parallel class actions, for which no simple solution 
appears to be in sight. Additionally, differences between provinces, 
changing case law and trends regarding cross-border issues will 
remain important and require practitioners to keep a sharp eye on 
this area of the law.

The authors would like to acknowledge the assistance of Anne 
Merminod and Gregory McLean (associates at the firm) for their 
valuable contributions to this article.
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