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ARTICLE

Chambre de la sécurité f inancière v. Thibault, 2016 QCCA 1691

Key Issue in Dispute

Does a  f i ne  i m posed  on  a  deb to r by the  d i sci p l i na ry com m i t tee  o f  the  Chambre  de  l a  sécuri té  f i nanci è re a f te r the  da te  o f  the  deb to r's bankrup tcy
const i tu te  a  p rovab l e  cl a i m  pu rsuan t  to  sect i on  121(1 ) o f  the  Bankrup tcy and  Inso l vency Act (the  "BIA" )?

Introduction

T he  Appe l l an t ,  the  Chambre  de  l a  sécuri té  f i nanci è re  ("Appe l l an t" ),  sough t  l eave  to  appea l  the  deci si on  rendered  by the  Court  o f  Québec Just i ce ,
Di ane  Quennevi l l e ,  who  d i sm i ssed  the  m ot i on  to  en fo rce  the  deci si on  (moti on  to  homo l oga te ) rendered  by the  d i sci p l i na ry com m i t tee  o f  the  Appe l l an t
("M o t i on " ).

In  he r reasons,  Just i ce  Quennevi l l e  no tes tha t  a l though  the  deci si on  rendered  by the  d i sci p l i na ry com m i t tee  const i tu tes a  p rovab l e  cl a i m  i n  the
bankrup tcy o f  Jacques-André  T h i bau l t  (the  "Deb to r" ) as i t  a rose  p ri o r to  the  i nso l vency f i l i ng ,  i t  i s a l so  a  cl a i m  fo r wh i ch  the  Deb to r can  be  d i scharged
pursuan t  to  sect i on  178(2 ) o f  the  BIA.  T here fo re ,  as the  Deb to r was d i scharged  on  Novem ber 24 ,  2014 ,  Just i ce  Quennevi l l e  d i sm i ssed  the  M ot i on .

Just i ce  Schrager,  fo r a  unan i m ous Court ,  g ran ted  the  m ot i on  fo r l eave  to  appea l ,  bu t  d i sm i ssed  the  appea l  desp i te  the  fact  tha t  Just i ce  Quennevi l l e
e rred  i n  he r i n te rp re ta t i on  o f  sect i on  121(1 ) o f  the  BIA.

Background

On M arch  14 ,  2011 ,  the  Synd i c o f  the  Chambre  de  l a  sécuri té  f i nanci è re  ("Synd i c"  — the  pe rson  responsi b l e  to  dea l  wi th  d i sci p l i na ry and  e th i ca l
m a tte rs) f i l ed  a  wri t ten  com p l a i n t  aga i nst  the  Deb to r.

T he  charges f i l ed  by the  Synd i c were  based  on  a l l eged  vi o l a t i ons to ,  nam e l y,  An Act  Respect i ng  the  Di st ri bu t i on  o f  Fi nanci a l  Products and  Servi ces,
CQLR, c D-9 .2 ,  the  Regu l a t i on  respect i ng  the  pu rsu i t  o f  act i vi t i es as a  rep resen ta t i ve,  CQLR c D-9 .2 ,  r 10  and  the  Code  o f  E th i cs o f  the  Chambre  de  l a
sécuri té  f i nanci è re,  CQLR c D-9 .2 ,  r 3 .  T he  a l l eged  vi o l a t i ons i ncl uded  no t  havi ng  conducted  a  tho rough  ana l ysi s o f  som e cl i en ts'  needs be fo re  m aki ng
them  subscri be  to  a  l i fe  i nsu rance  po l i cy,  havi ng  p l aced  h i m se l f  i n to  a  con f l i ct  o f  i n te rest  and  havi ng  p rovi ded  fa l se  i n fo rm at i on  regard i ng  an  i nsu rance
proposa l .

On  the  f i rst  day o f  the  heari ng  i n  October o f  2014 ,  the  Deb to r's l ega l  counse l  subm i t ted  a  p l ea  o f  gu i l ty to  ce rta i n  o f  the  coun ts,  bu t  on  the  cond i t i on
tha t  o the r coun ts be  wi thd rawn. T h i s p l ea  o f  gu i l ty was re fused  by the  Appe l l an t  based  on  the  Court  o f  Appea l 's deci si on  i n  Duque tte  v.  Gaut i e r ,  as he
d i d  no t  "adm i t  the  facts a l l eged  and  tha t  gave  ri se  to  the  com p l a i n t . "  On  the  second  day,  the  Deb to r appeared  wi th  the  i n ten t i on  o f  p l ead i ng  gu i l ty,
wh i ch  was aga i n  re fused  by the  d i sci p l i na ry com m i t tee  as he  d i d  no t  adm i t  to  the  essen t i a l  facts g i vi ng  ri se  to  the  com p l a i n t .

On  Novem ber 1 ,  2012 ,  the  Deb to r f i l ed  a  vo l un ta ry assi gnm ent i n  bankrup tcy.

On  October 15 ,  2013 ,  the  d i sci p l i na ry com m i t tee  rendered  i ts deci si on  f i nd i ng  the  Deb to r gu i l ty o f  ce rta i n  coun ts.

On  February 26 ,  2014 ,  the  d i sci p l i na ry com m i t tee  heard  the  pa rt i es fo r the  sanct i on  to  be  i m posed  and  on  Ju l y 2 ,  2014 ,  rendered  i ts deci si on  i m posi ng
a  f i ne  o f  $18 ,000 .00  i n  add i t i on  to  the  costs and  suspend i ng  the  Deb to r's p ro fessi ona l  act i vi t i es (co l l ect i ve l y,  "Sanct i on " ).

On  Novem ber 24 ,  2014 ,  the  Deb to r was d i scharged  f rom  bankrup tcy.

T he  Deb to r havi ng  fa i l ed  to  pay the  Sanct i on ,  the  Appe l l an t  f i l ed  the  M ot i on .  T he  M ot i on  was heard  by Just i ce  Quennevi l l e  on  June  3  and  d i sm i ssed
on  Ju l y 6 ,  2015 .

In  he r deci si on ,  Just i ce  Quennevi l l e  f i rst  sta ted  tha t  the  unpa i d  Sanct i on  d i d  const i tu te  a  cl a i m  p rovab l e  i n  bankrup tcy pu rsuan t  to  sect i on  121  o f  the
BIA as (i ) the  heari ng  took p l ace  be fo re  the  da te  o f  the  vo l un ta ry assi gnm ent and  (i i ) the  m one ta ry pa rt  o f  the  Sanct i on  was i m posed  be fo re  the  Deb to r
was d i scharged .  However,  because  the  Sanct i on  does no t  qua l i fy as an  excep t i on  pu rsuan t  to  subparagraph  178(1 )a ) o f  the  BIA,  i t  fa l l s under sect i on
178(2 ) o f  the  BIA and  has been  d i scharged .

Analysis

Just i ce  Schrager,  wri t i ng  fo r the  Court ,  exp l a i ns tha t  a l though  Just i ce  Quennevi l l e  e rred  i n  he r i n te rp re ta t i on  o f  sect i on  121  o f  the  BIA,  the  m ot i on  fo r
l eave  to  appea l  was g ran ted  and  the  appea l  was none the l ess d i sm i ssed .

Fi rst ,  Just i ce  Schrager reasoned  tha t  none  o f  the  excep t i ons ou t l i ned  a t  sect i on  178(1 ) o f  the  BIA a re  app l i cab l e  to  the  p resen t  case .  M ore  speci f i ca l l y,
Just i ce  Schrager re fe renced  the  deci si on  Québec (Chambre  des no ta i res du ) v.  Dugas  where  the  Court  o f  Appea l  ru l ed  tha t  f i nes i m posed  by
d i sci p l i na ry com m i t tees,  such  as the  d i sci p l i na ry com m i t tee  o f  the  Appe l l an t ,  a re  no t  cove red  by the  excep t i ons ou t l i ned  a t  sect i on  178(1 )a ) o f  the  BIA.
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Second l y,  as Just i ce  Quennevi l l e  d i d  i n  he r deci si on ,  Just i ce  Schrager d i st i ngu i shes the  p resen t  case  to  deci si ons subm i t ted  by the  Appe l l an t :

T he  si tua t i on  p resen ted  by the  case  a t  ba r i s si gn i f i can t l y d i ffe ren t  f rom  the  fact  pa t te rns i n  Harton  and  Fuoco .  As se t  fo rth  above  the  facts g i vi ng
ri se  to  the  com p l a i n t ,  the  com m encem ent o f  the  d i sci p l i na ry p roceed i ng ,  the  heari ng  and  the  o ffe r to  p l ead  gu i l ty a l l  occu rred  be fo re  the  da te  o f
the  bankrup tcy.  T ha t  the  com m i t tee  chose  no t  to  accep t  the  gu i l ty p l ea  because  i t  fe l t  tha t  Responden t  had  no t  su ff i ci en t l y acknowl edged  the  facts
a l l eged ,  does no t  change  the  fact  tha t  the  p l ea  cou l d  have  been  accep ted  and  the  pena l ty cou l d  have  been  i m posed  p ri o r to  bankrup tcy so  tha t
Responden t  cou l d  have  been  sub j ect  to  the  cl a i m  as a t  the  da te  o f  the  bankrup tcy,  o r cou l d  have  becom e sub j ect  to  the  cl a i m  p ri o r to  h i s d i scharge ,
to  bo rrow the  word i ng  o f  Sect i on  121  BIA .  I t  was no t  hypo the t i ca l  bu t  ra the r,  p robab l e  i n  October 2011  (a t  the  com m encem ent o f  the  heari ng ) tha t
Responden t  wou l d  be  found  gu i l ty g i ven  h i s p l ea  and  absence  o f  con testa t i on.  T hus,  the  i m posi t i on  o f  som e pena l ty was no t  hypo the t i ca l  o r rem ote
a t  the  da te  o f  the  bankrup tcy so  tha t  the  m one ta ry pena l t i es a re  a  cl a i m  p rovab l e .  [ . . . ]

(ou r em phasi s)

Furthe rm ore ,  Just i ce  Schrager exp l a i ns tha t  the  p resen t  case  i s si m i l a r to  cases where  the  deb to r's l i ab i l i ty f rom  pend i ng  l i t i ga t i on  exi sts p ri o r to
bankrup tcy,  bu t  becom es de f i n i te  a f te r the  da te  o f  the  bankrup tcy.  Just i ce  Schrager then  no tes tha t  the  m om ent a t  wh i ch  the  ob l i ga t i on  was i ncu rred  o r
crea ted  i s key i n  de te rm i n i ng  whe the r we  have  a  p rovab l e  cl a i m  o r no t .  To  tha t  e ffect ,  the  Court  reasoned  tha t  the  m om ent the  Deb to r i nd i ca ted  h i s
i n ten t i on  to  p l ead  gu i l ty i s the  da te  o f  re fe rence  i n  the  p resen t  f i l e ,  bu t  adds tha t  even  i f  i t  wou l d  no t  be  the  case ,  the  de l ay the  d i sci p l i na ry com m i t tee
took be fo re  renderi ng  the  deci si on  and  i m posi ng  the  Sanct i on  a re  the  re l evan t  p i eces o f  i n fo rm at i on  i n  o rde r to  con f i rm  the  p resence  o f  a  p rovab l e
cl a i m .

As such ,  Just i ce  Schrager concl udes tha t  the  Suprem e Court 's deci si on  i n  New found l and  and  Labrador v.  Ab i t i b i Bow ate r Inc .  con f i rm ed  the  necessi ty
o f  conduct i ng  a  factua l  i nqu i ry i n  o rde r to  de te rm i ne  the  p resence  (o r no t) o f  a  p rovab l e  cl a i m .  In  o the r words,  the  i nqu i ry m ust  a l l ow to  de te rm i ne  i f ,
as "a t  the  da te  o f  the  bankrup tcy,  the  cond i t i ons were  m et i n  o rde r to  a ff i rm  tha t  a  sanct i on  wou l d  p robab l y be  i m posed ."  T here fo re ,  i n  the  p resen t
case ,  the  cond i t i ons were  m et as (i ) the  heari ng  occu rred  be fo re  bankrup tcy and  (i i ) the  Deb to r exp ressed  h i s i n ten t i on  o f  p l ead i ng  gu i l ty,  m aki ng
h i m se l f  l i ke l y to  be  sanct i oned .  Consequen t l y,  the  Deb to r was then  and  the re  m aki ng  h i m se l f  l i ab l e  to  the  Sanct i on  and  i t  becam e p robab l e  o r m ore
than  hypo the t i ca l  tha t  he  cou l d  face  a  m one ta ry f i ne .

Just i ce  Schrager concl udes h i s ana l ysi s by m en t i on i ng  tha t  the  Deb to r " shou l d  no t  be  depri ved  o f  h i s d i scharge  because  the  d i sci p l i na ry com m i t tee
de l ayed  convi ct i on  and  sen tenci ng  fo r a  pe ri od  exceed i ng  two  years i n  a  m a tte r wh i ch  was no t  con tested  on  the  facts and  where  a t  the  ou tse t  [ the
Deb to r]  i nd i ca ted  tha t  he  wou l d  p l ead  gu i l ty. "  As such ,  the  m atte r cou l d  and  shou l d  have  been  deci ded  m uch  m ore  rap i d l y by the  Appe l l an t .

Conclusion

T he  Court  g ran ted  the  m ot i on  fo r l eave  to  appea l ,  bu t  d i sm i ssed  the  appea l ,  as the  ob l i ga t i on  "was i ncu rred  be fo re  bankrup tcy and  the  f i nes were
i m posed  p ri o r to  d i scharge" .
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