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Trademarks Related Decisions

Defendan t  and  o the rs found  to  have  shown cause  as to  why they shou l d  no t  be  he l d  i n  con tem pt o f  cou rt
ASICS Corpora te  v.  9153-2267  Québec i nc. ,  2017  FC 5

T h i s deci si on  consi de red  whe the r the  De fendan t ,  i ts Presi den t ,  i ts Vi ce -p resen t  (re fe rred  to  co l l ect i ve l y as the  "Two Ind i vi dua l s" ) and  a  co rpo ra te  th i rd
party shou l d  be  he l d  i n  con tem pt o f  cou rt  fo r a l l eged l y b reach i ng  a  De fau l t  Judgm ent.  T he  De fau l t  Judgm ent sta ted  tha t  the  De fendan t  had  i n f ri nged
the  P l a i n t i f f 's t radem arks ri gh ts,  and  en j o i ned  the  De fendan t ,  and  o the rs,  f rom  usi ng  o r i n f ri ng i ng  the  t radem arks.  T he  De fau l t  Judgm ent a l so  awarded
the  P l a i n t i f f  $43 ,500  i n  dam ages fo r past  i n f ri ngem ent,  toge the r wi th  costs payab l e  fo rthwi th .  T he  m atte r was b i fu rca ted  and  the  Heari ng  aga i nst  the
corpo ra te  th i rd  pa rty was schedu l ed  fo r January 11 ,  2017 .

As a  p re l i m i na ry i ssue ,  the  Court  had  to  de te rm i ne  whe the r to  excl ude  an  a ff i davi t  o f  the  De fendan t 's Presi den t  and  the  t ranscri p t  o f  the  cross-
exam i na t i on  on  tha t  a ff i davi t .  T he  a ff i davi t  had  been  subm i t ted  fo r ano the r m o t i on  (nam e l y the  co rpo ra te  th i rd  pa rty's m o t i on  opposi ng  execu t i on  o f
the  Wri t  o f  Se i zu re  and  Sa l e ),  and  the  cross-exam i na t i on  had  taken  p l ace  be fo re  the  Aff i an t  was m ade  aware  o f  the  i ssuance  o f  the  Show Cause  Order.
T he  Court  g ran ted  the  request  to  excl ude  the  t ranscri p t  f rom  the  p resen t  Heari ng  and  the  b i fu rca ted  Heari ng ,  as the  P l a i n t i f f  p roceeded  to  cross-
exam i ne  be fo re  i n fo rm i ng  h i m  o f  the  i ssuance  o f  the  Show Cause  Order.  T he  a ff i davi t  was no t  excl uded ,  bu t  was on l y adm i ssi b l e  fo r the  l a te r b i fu rca ted
Heari ng  si nce  the  P l a i n t i f f  p re fe rred  to  p recede  wi th  the  wi th i n  Heari ng  be fo re  the  m atte r had  been  reso l ved .  T he  ri gh t  to  p ro tect i on  aga i nst  se l f -
i ncri m i na t i on  se t  fo rth  i n  the  Charte r does no t  extend  to  a  co rpo ra t i on .  T he  Court  no ted  tha t  th i s f i nd i ng ,  toge the r wi th  the  fact  tha t  the  Aff i davi t  was
no t  com pe l l ed  test i m ony,  were  d i sposi t i ve  o f  the  i ssue  regard i ng  the  adm i ssi b i l i ty o f  the  Aff i davi t  i n  the  l a te r Heari ng .

T he  Court  u l t i m a te l y concl uded  tha t  the  De fendan t  and  the  Two Ind i vi dua l s had  shown cause  why they shou l d  no t  be  he l d  to  be  i n  con tem pt o f  cou rt .
Apart  f rom  the  non-paym ent o f  the  dam ages,  the  Court  found  tha t  the  P l a i n t i f f 's evi dence  d i d  no t  estab l i sh  beyond  a  reasonab l e  doub t  tha t  they had
breached  the  te rm s o f  the  De fau l t  Judgm ent a f te r the  da te  upon  wh i ch  they were  se rved  wi th  the  Judgm ent.  As to  the  non-paym ent o f  the  dam ages,  the
Court  concl uded  tha t  the  P l a i n t i f f  had  no t  estab l i shed  tha t  i ts e ffo rts to  ob ta i n  paym ent have  been  such  tha t  the  Court  shou l d  exe rci se  i ts d i scre t i on .  In
add i t i on ,  the  P l a i n t i f f  fa i l ed  to  adduce  evi dence  tha t  the  De fendan t  had  re fused  to  pay the  dam age  award .  T he  Court  was unab l e  to  concl ude  tha t  the
Pl a i n t i f f  had  endeavoured  to  en fo rce  a  j udgm ent fo r paym ent o f  dam ages i n  the  o rd i na ry way and  been  unsuccessfu l .

Supreme Court Updates

Teva  Canada  L i mi ted  v.  P f i ze r Canada  Inc.  (F.C.) (Ci vi l ) (By Leave) (37162)

T he  Suprem e Court  d i sm i ssed  the  app l i ca t i on  fo r l eave  to  appea l  f rom  the  j udgm ent o f  the  Federa l  Court  o f  Appea l  i n  2016  FCA 161  (ou r sum m ary
here ).

Industry News

T he  Canad i an  In te l l ectua l  Property Off i ce  (CIPO) has announced  changes to  si x i ndustri a l  desi gn  o ff i ce  p ract i ces:

App l i ca t i ons fo r p ro tect i on  o f  com pute r-genera ted  an i m a ted  desi gns

Co l ou r as a  reg i st rab l e  fea tu re  o f  an  i ndustri a l  desi gn

T i m e l i m i ts to  respond  to  o ff i ce  act i ons

T he  search  to  assess the  o ri g i na l i ty o f  an  app l i ca t i on  where  the re  i s a  p ri o ri ty cl a i m

T he  i ssuance  o f  no t i ces o f  possi b l e  re fusa l

De l ayi ng  the  reg i st ra t i on  o f  an  app l i ca t i on

CIPO has sta ted  tha t  these  changes wi l l  i m prove  se rvi ce  to  cl i en ts,  reduce  adm i n i st ra t i ve  bu rden ,  and  m odern i ze  ou r p ract i ces to  a l i gn  wi th
i n te rna t i ona l  no rm s. An  ove rvi ew o f  the  changes i s p rovi ded  he re.

Hea l th  Canada  has re l eased  a  No t i ce :  Hea l th  Canada  recom m enda t i ons fo r i m p l em enta t i on  o f  the  ICH Harm on i sed  Gu i de l i ne  fo r E l em en ta l  Im puri t i es
(Q3D) fo r new and  m arke ted  p roducts.

By:  Chan ta l  Saunders,  Beverl ey M oore,  Adri an  J.  Howard ,  Ji l l i an  Brenner

Servi ces:  In te l l ectua l  Property,  Copyri gh t ,  L i censi ng ,  Pa ten ts,  T radem arks
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