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ARTICLE

ON court: Class actions appropriate procedure for negligent misrepresentation claim

Background and decision

In  LBP Ho l d i ngs L td  v Hycro f t  Go l d  Corpora t i on,  the  On ta ri o  Di vi si ona l  Court  ce rt i f i ed  a  cl ass act i on  a l l eg i ng  neg l i gen t  m i srep resen ta t i on  aga i nst  a
synd i ca te  o f  underwri te rs i n  re l a t i on  to  a l l eged  m i srep resen ta t i ons m ade  i n  a  p rospectus.  T he  Court  ove rtu rned  Just i ce  Pere l l ’s ho l d i ng  on  the
cert i f i ca t i on  m ot i on  tha t  a  cl ass p roceed i ng  was no t  the  p re fe rab l e  p rocedure  fo r ad j ud i ca t i on  o f  these  cl a i m s,  g i ven  tha t  a  num ber o f  i ssues,  i ncl ud i ng
whe the r any pa rt i cu l a r i nvesto r re l i ed  on  the  i m pugned  rep resen ta t i ons,  i nd i vi dua l  t ri a l s wou l d  be  requ i red .  T he  Di vi si ona l  Court  he l d  tha t  a  cl ass
act i on  wou l d  none the l ess be  a  p re fe rab l e  p rocedure  si nce  o the r e l em en ts o f  the  cause  o f  act i on  cou l d  be  de te rm i ned  on  a  cl ass-wi de  basi s.

T he  cl a i m  a ri ses f rom  a  M ay 2013  equ i ty f i nanci ng  by Hycro f t  Go l d  Corpora t i on  m ade  pu rsuan t  to  a  p rospectus.  Hycro f t  engaged  Dundee  Securi t i es Inc.
and  Corm ark Securi t i es Inc.  to  underwri te  the  o ffe ri ng .  Pursuan t  to  the  engagem ent,  the  underwri te rs ce rt i f i ed  to  the  best  o f  the i r knowl edge  tha t  the
p rospectus const i tu ted  fu l l ,  t rue  and  p l a i n  d i scl osu re  o f  a l l  m a te ri a l  facts re l a t i ng  to  the  o ffe red  securi t i es.  In  2014 ,  LBP Ho l d i ngs com m enced  a
p roposed  cl ass act i on  aga i nst  Hycro f t  and  the  underwri te rs under s.  130  o f  the  Onta ri o  Securi t i es Act fo r m i srep resen ta t i on  i n  a  p rospectus.  LBP a l so
cl a i m ed  aga i nst  the  underwri te rs fo r neg l i gen t  m i srep resen ta t i on .

T he  Hycro f t  de fendan ts consen ted  to  ce rt i f i ca t i on  o f  the  p l a i n t i f f 's sta tu to ry cl a i m . However,  they resi sted  ce rt i f i ca t i on  o f  the  neg l i gen t
m i srep resen ta t i on  cl a i m  and  Just i ce  Pere l l  re fused  to  ce rt i fy tha t  cl a i m . T he  underwri te rs a rgued  tha t  a  cl ass p roceed i ng  was no t  the  p re fe rab l e
p rocedure  fo r reso l vi ng  the  com m on i ssues i n  acco rdance  wi th  s.  5 (1 )(d ) o f  the  Cl ass Proceed i ngs Act (CPA).  Just i ce  Pere l l  ag reed  wi th  the  underwri te rs,
ho l d i ng  tha t  de te rm i n i ng  the  i ssues o f  re l i ance ,  causa t i on  and  dam ages fo r each  p l a i n t i f f  wou l d  requ i re  i nd i vi dua l  t ri a l s.  T he  need  fo r these  t ri a l s
crea ted  se ri ous concerns abou t  the  m anageab i l i ty and  p roduct i vi ty o f  a  cl ass p roceed i ng .  T he  p l a i n t i f f  appea l ed  th i s deci si on  to  the  Di vi si ona l  Court  o f
On ta ri o .

Just i ce  Backhouse ,  wri t i ng  fo r the  Di vi si ona l  Court ,  a l l owed  the  appea l  and  ce rt i f i ed  the  p l a i n t i f f 's cl a i m . She  found  tha t  the  ce rt i f i ca t i on  j udge  had
erred  on  m atte rs cen tra l  to  the  p roper app l i ca t i on  o f  the  CPA. Nam e l y,  s.  5  o f  the  CPA i s to  be  i n te rp re ted  i n  a  b road  and  pu rposi ve  m anner.  Whe the r a
cl ass p roceed i ng  i s p re fe rab l e  m ust  be  vi ewed  th rough  the  l ens o f  ach i evi ng  j ud i ci a l  econom y, access to  j ust i ce  and  behavi o r m od i f i ca t i on .  T he
Di vi si ona l  Court  he l d  tha t  Just i ce  Pere l l  fa i l ed  to  engage  i n  a  com para t i ve  ana l ysi s o f  these  facto rs and  the re fo re  e rred  i n  p ri nci p l e .  Ra the r,  the
Di vi si ona l  Court  found  tha t  cl ass ce rt i f i ca t i on  wou l d  i ncrease  access to  j ust i ce ,  j ud i ci a l  econom y and  behavi o r m od i f i ca t i on .  As a  cl a i m  had  a l ready
been  ce rt i f i ed  wi th  the  sam e cl ass m em bers,  a ri si ng  f rom  the  sam e factua l  m a tri x,  wi th  m u l t i p l e  com m on i ssues,  i t  wou l d  no t  be  un fa i r,  i ne ff i ci en t  o r
unm anageab l e  to  a l l ow th i s cl ass to  si m p l y add  a  cl a i m  aga i nst  the  underwri te rs.

Takeaway

In the past, Ontario courts have often refused to certify negligent misrepresentation claims
precisely because of the need to provide reliance and causation on an individual basis, making
this a notable decision (for example, the Court of Appeal’s decision in Bayens v. Kinross Gold
Corporation). It also re-introduces negligent misrepresentation as an additional claim that
plaintiffs can bring in securities class actions. This is significant because tort claims are not
subject to the caps on liability that apply to statutory claims under the Securi ties Act.
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