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ARTICLE

National Security Guidelines Seek to Provide Clarity to Foreign Investors, but
Uncertainty Remains

Introduct ion

In its Fall Economic Statement 2016, the Government of Canada (the Government) announced
that it would soon publish guidelines on the application of the national security provisions of
the Investment Canada Act (ICA). On December 19, 2016, the Department of Innovation,
Science, and Economic Development (ISED) moved forward with this proposal by publishing
guidelines

Procedura l  and  evi den t i a ry consi de ra t i ons re l evan t  to  na t i ona l  secu ri ty revi ews;  and
Facto rs tha t  Cab i ne t  wi l l  consi de r when  assessi ng  po ten t i a l  na t i ona l  secu ri ty ri sks posed  by an  i nvestm en t.

Background

T he  ICA i s Canada 's fo re i gn  i nvestm en t revi ew sta tu te  o f  genera l  app l i ca t i on .  I t  con ta i ns two  separa te  revi ew p rocesses to  wh i ch  fo re i gn  i nvestm en ts i n
Canada  m ay be  sub j ect :

1.  A revi ew p rocess wh i ch  consi de rs genera l l y whe the r an  acqu i si t i on  o f  con tro l  o f  a  Canad i an  busi ness by a  fo re i gn  i nvesto r wou l d  be  o f  ne t
bene f i t  to  Canada  (the  Ne t  Bene f i t  Revi ew);  and

2.  A revi ew p rocess wh i ch  consi de rs whe the r a  fo re i gn  i nvestm en t i n  Canada  cou l d  i n j u re  Canada 's na t i ona l  secu ri ty (the  Na t i ona l  Securi ty Revi ew).

Whethe r a  Ne t  Bene f i t  Revi ew o f  an  acqu i si t i on  i s requ i red  tu rns on  whe the r the  va l ue  o f  the  asse ts o f  the  ta rge t  Canad i an  busi ness exceeds the
app l i cab l e  f i nanci a l  th resho l d2 .  I f  the  th resho l d  i s exceeded ,  i nvesto rs m ust  app l y to  the  re l evan t  M i n i ste r fo r a  Ne t  Bene f i t  Revi ew and  observe  a
wa i t i ng  pe ri od  o f  up  to  75  days p ri o r to  cl osi ng  the  i nvestm en t.  In  o rde r to  secure  approva l  under th i s p rocess,  i nvesto rs m ust  sa t i sfy the  M i n i ste r tha t
the  i nvestm en t i s l i ke l y to  be  o f  "ne t  bene f i t "  to  Canada ,  havi ng  regard  to  eva l ua t i ve  facto rs se t  ou t  i n  the  l eg i sl a t i on  — to  do  th i s,  i nvesto rs typ i ca l l y
g i ve  en fo rceab l e  undertaki ngs to  the  M i n i ste r tha t  re l a te  to  these  facto rs,  i ncl ud i ng  com m i tm en ts on  em p l oym ent l eve l s,  econom i c act i vi ty,  i nnova t i on ,
g l oba l  com pet i t i veness,  and  the  pa rt i ci pa t i on  o f  Canad i ans i n  m anagem ent and  on  the  board .

T he  ICA 's separa te  Na t i ona l  Securi ty Revi ew p rocess,  on  the  o the r hand ,  i s concep tua l l y si m i l a r to  the  p rocess adm i n i ste red  by the  U.S.  Commi t tee  on
Fore i gn  Investmen t Revi ew  (CFIUS)3  — un l i ke  the  US CFIUS p rocess,  however,  fo re i gn  i nvesto rs canno t  app l y fo r a  Na t i ona l  Securi ty Revi ew under the
ICA. Ra the r,  these  revi ews a re  i n i t i a ted  a t  the  so l e  d i scre t i on  o f  the  M i n i ste r o f  ISED (the  M i n i ste r) and  can  extend  fo r as l ong  as 200  days.4

Si nce  com i ng  i n to  fo rce  i n  M arch  20  09  ,  the  federa l  Cab i ne t  has o rde red  e i gh t  na t i ona l  secu ri ty revi ews.  Ou tcom es o f  these  revi ews i ncl uded  o rde rs
d i rect i ng  the  i nvesto r no t  to  i m p l em ent the  i nvestm en t (p re -cl osi ng ) o r to  d i vest  i tse l f  o f  the  ta rge t  (post-cl osi ng ),  as we l l  as o rde rs au tho ri zi ng  the
i nvestm en t sub j ect  to  cond i t i ons a i m ed  a t  reduci ng  ri sk to  Canada 's na t i ona l  secu ri ty.5

T he  ICA's Na t i ona l  Securi ty Revi ew p rocess had  been  cri t i ci zed  fo r the  absence  o f  a  cl ea r de f i n i t i on  and  gu i dance  su rround i ng  wha t  qua l i f i es as
Canada 's "na t i ona l  secu ri ty" ,  as we l l  as the  l ack o f  t ransparency regard i ng  th i s revi ew p rocess.  By i ssu i ng  these  gu i de l i nes,  the  Governm ent was hop i ng
to  p rovi de  "g rea te r ce rta i n ty to  com pan i es l ooki ng  to  i nvest  i n  Canada  wh i l e  m a i n ta i n i ng  the  i n teg ri ty o f  the  na t i ona l  secu ri ty revi ew p rocess" .6

The Guidelines: Factors Relevant to National Security  Risk

T he  Gu i de l i nes a re  no tab l e  fo r se t t i ng  ou t  a  non-exhaust i ve  l i st  o f  facto rs tha t  Cab i ne t  m ay take  i n to  accoun t  when  assessi ng  the  po ten t i a l  na t i ona l
securi ty i m p l i ca t i ons o f  an  i nvestm en t,  i ncl ud i ng  —

Effects on  Canada 's de fence  capab i l i t i es and  i n te rests (i ncl ud i ng  R&D o r the  supp l y o f  m i l i ta ry weapons and  techno l og i es,  space-re l a ted  equ i pm ent,
e tc. );

T he  t ransfe r o f  sensi t i ve  techno l ogy o r know-how ou tsi de  Canada ;

Im pacts on  the  supp l y o f  cri t i ca l  goods and  se rvi ces to  Canad i ans ( i ncl ud i ng  energy,  u t i l i t i es,  food ,  t ransport ,  i n fo rm at i on  and  com m un i ca t i on
techno l ogy,  hea l th ,  wa te r,  and  sa fe ty);

Im pacts on  the  supp l y o f  goods and  se rvi ces to  the  Governm ent;

Enab l em ent o f  fo re i gn  su rve i l l ance  o r esp i onage ,  o r the  h i nd rance  o f  i n te l l i gence  opera t i ons and  l aw en fo rcem ent;

Im pacts on  Canada 's i n te rna t i ona l  i n te rests,  i ncl ud i ng  fo re i gn  re l a t i onsh i ps;  and

Invo l vem ent o r the  faci l i ta t i on  o f  act i vi t i es o f  i l l i ci t  acto rs (e .g .  te rro ri sts/ te rro ri st  o rgan i za t i ons,  o rgan i zed  cri m e).

T hese  facto rs m i rro r (to  a  substan t i a l  deg ree ) the  l i st  o f  i l l ust ra t i ve  facto rs re l evan t  to  CFIUS revi ews pub l i shed  by the  US Departm en t o f  T reasury (the
CFIUS Facto rs)7 .  No tab l y absen t  f rom  the  facto rs se t  ou t  i n  the  Canad i an  Gu i de l i nes,  however,  i s the  degree  fo re i gn  sta te  ownersh i p ,  con tro l ,  o r
i n f l uence  ove r the  i nvesto r.  T he  M i n i ste r has p revi ousl y pub l i shed  separa te  gu i de l i nes regard i ng  the  t rea tm en t o f  i nvestm en ts by these  so -ca l l ed  sta te -
owned  en te rp ri ses (SOEs) i n  the  con text  o f  Net Bene f i t Revi ews8 ,  however,  fo re i gn  sta te  ownersh i p ,  con tro l ,  and  i n f l uence  ove r i nvesto rs have  a l so
ra i sed  concerns abou t  Canada 's na t i ona l  secu ri ty,  and  a re  expected  to  con t i nue  to  be  re l evan t  to  Na t i ona l  Securi ty Revi ews.

The Guidelines: Protect ion of Relevant Information Under the Canada Evidence Act

T he  Gu i de l i nes a re  a l so  no tab l e  fo r taki ng  the  posi t i on  tha t  ce rta i n  i n fo rm at i on  re l evan t  to  Cab i ne t 's revi ew m ay no t  be  shared  wi th  the  i nvesto r due  to
i ts sensi t i ve  na tu re ,  and  m ore  speci f i ca l l y,  tha t  p ro tect i on  o f  such  i n fo rm at i on  f rom  d i scl osu re  to  the  i nvesto r m ay be  cl a i m ed  pu rsuan t  to  the  Canada
Evi dence  Act (CEA).9

As a  resu l t ,  i n fo rm at i on  tha t  m ay be  re l evan t  to  an  u l t i m a te  deci si on  by Cab i ne t  can  be  wi thhe l d  f rom  the  i nvesto r,  the reby i m pa i ri ng  the  t ransparency
o f  th i s p rocess.



Implicat ions of the Guidelines

Whi l e  the  re l evan t  facto rs l i sted  i n  these  Gu i de l i nes p rovi de  a  ce rta i n  degree  o f  assi stance  and  cl a ri ty to  fo re i gn  i nvesto rs who  a re  consi de ri ng
i nvest i ng  i n  Canada ,  the i r po ten t i a l  app l i ca t i on  rem a i ns ve ry b road .  Fu rthe rm ore ,  the  wi thho l d i ng  o f  re l evan t  i n fo rm at i on  f rom  i nvesto rs on  na t i ona l
securi ty g rounds pu rsuan t  to  p ro tect i ons i n  the  CEA has po ten t i a l  to  enhance  — ra the r than  l essen  — i nvesto rs'  exi st i ng  concerns re l a t i ng  to  the  l ack o f
cl a ri ty and  t ransparency su rround i ng  the  Na t i ona l  Securi ty Revi ew p rocess.

Furthe r,  Ne t  Bene f i t  Revi ews a re  expected  to  becom e ra re r i n  the  years ahead  due  to  expected  i ncreases to  app l i cab l e  f i nanci a l  th resho l ds fo r
revi ew10 . Wi th  fewer and  fewer i nvestm en ts be i ng  sub j ect  to  Ne t  Bene f i t  Revi ew, i t  rem a i ns to  be  seen  whe the r the  h i gh l y d i scre t i ona ry Na t i ona l
Securi ty Revi ew p rocess wi l l  be  used  stri ct l y by the  Governm ent as a  too l  to  m i t i ga te  na t i ona l  secu ri ty concerns,  o r m ore  b road l y to  address m ore
genera l  concerns o f  na t i ona l  i n te rest  tha t  a re  have  h i sto ri ca l l y been  rese rved  fo r Ne t  Bene f i t  Revi ews (e .g .  re l a t i ng  to  em p l oym ent l eve l s,  econom i c
act i vi t i es,  i nnova t i on ,  Canada 's g l oba l  com pet i t i veness,  and  pa rt i ci pa t i on  by Canad i ans i n  m anagem ent and  on  boards o f  d i recto rs).

1h t tp : / /www. i c.gc.ca /e i c/si te / i ca -l i c.nsf /eng / l k81190 .h tm l .

2  T hese  th resho l ds va ry depend i ng  on  whe the r the  i nvesto r i s con tro l l ed  by resi den ts o f  a  WT O m em ber sta te ,  owned , con tro l l ed  o r i n f l uenced  by a
fo re i gn  sta te ,  o r whe the r the  ta rge t  Canad i an  busi ness i s engaged  i n  cu l tu ra l  busi ness act i vi t i es.

3  Pursuan t  to  the  Fore i gn  Investmen t and  Na t i ona l  Securi ty Act  o f  2007  (FINSA).

4  T he  ICA se ts ou t  st ri ct  t i m e  pe ri ods wi th i n  wh i ch  the  M i n i ste r can  i n i t i a te  a  Na t i ona l  Securi ty Revi ew.

5  Annua l  Report :  Investmen t Canada  Act  (2015-16) i s ava i l ab l e  on l i ne.

6  See  New s re l ease  — Att ract i ng  g l oba l  i nvestmen ts to  deve l op  w orl d -cl ass compan i es (Dec.  19 ,  2016).

7  See  Gui dance  Concern i ng  the  Na t i ona l  Securi ty Revi ew  Conducted  by CFIUS,  73  Fed .  Reg .  74567  (Dec.  8 ,  2008).

8  See  Gui de l i nes — Investmen t by sta te -ow ned  en te rp ri ses — Net bene f i t  assessment.

9  Sect i on  38  o f  the  CEA con ta i ns ru l es tha t  p reven t  the  d i scl osu re  o f  i n fo rm at i on  o r docum ents tha t  con ta i n  "sensi t i ve  i n fo rm at i on "  (de f i ned  as
i n fo rm at i on  re l a t i ng  to  i n te rna t i ona l  re l a t i ons o r na t i ona l  de fense  o r secu ri ty i n  the  possessi on  o f  the  Governm ent,  regard l ess o f  whe the r i t  o ri g i na ted
i nsi de  o r ou tsi de  Canada).

10  T he  Governm ent recen t l y announced  tha t  the  revi ew th resho l d  app l i cab l e  to  d i rect  acqu i si t i ons o f  Canad i an  busi nesses by i nvesto rs con tro l l ed  i n
WT O m em ber sta tes wi l l  i ncrease  f rom  C$600  M i l l i on  to  C$1  B i l l i on  (i n  en te rp ri se  va l ue ) i n  2017  (two  years ea rl i e r than  expected ).  Fu rthe r,  on
i m p l em enta t i on  o f  the  Com prehensi ve  Econom i c and  T rade  Agreem ent (CETA) be tween  Canada  and  the  European  Un i on ,  th i s th resho l d  wi l l  i ncrease  to
C$1 .5  B i l l i on  fo r EU-con tro l l ed  i nvesto rs (as we l l  as i nvesto rs f rom  o the r sta tes tha t  have  FTAs wi th  Canada  tha t  con ta i n  M FN com m i tm en ts to  those
sta tes).
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