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ARTICLE

Can Employers Be Liable For Employees Loss of Disability Benefits Coverage
he  answer i s " yes" .  T h i s ri sk m a i n l y a ri ses when  an  em p l oye r who  o ffe rs d i sab i l i ty p l an  coverage  to  i ts em p l oyees,  te rm i na tes the  em p l oym ent o f  an
em p l oyee  and  the  d i sab i l i ty bene f i ts cove rage  i s no t  con t i nued  fo r the  en t i re  pe ri od  requ i red  by l aw. T here  a re  ways fo r em p l oye rs to  address th i s ri sk,
bo th  p re -em p l oym ent and  p re -te rm i na t i on .

The "Make Whole" Requirement

Sub j ect  to  p rovi nce -speci f i c excep t i ons and  en fo rceab l e  con tractua l  p rovi si ons,  a  p rovi nci a l l y-regu l a ted  em p l oye r i s en t i t l ed  to  te rm i na te  an
em p l oyee 's em p l oym ent wi thou t  cause  upon  p rovi d i ng  reasonab l e  no t i ce .  Such  no t i ce  can  be  p rovi ded  as worki ng  no t i ce ,  pay i n  l i eu  o f  no t i ce  o r a
com b i na t i on  o f  the  two .  Where  pay i n  l i eu  i s p rovi ded ,  the  em p l oye r m ust  neverthe l ess “m ake  the  em p l oyee  who l e ” fo r the  en t i re  reasonab l e  no t i ce
peri od .

I f  the  em p l oyee  becom es d i sab l ed  du ri ng  the  no t i ce  pe ri od  and  d i sab i l i ty bene f i ts cove rage  has no t  been  con t i nued  fo r the  en t i re  reasonab l e  no t i ce
peri od ,  can  an  em p l oye r be  l i ab l e  fo r the  l oss o f  d i sab i l i ty bene f i ts cove rage?  T he  answer i s yes,  as was seen  i n  a  case  wh i ch  was a ff i rm ed  by the
Onta ri o  Court  o f  Appea l .

In  the  On ta ri o  case  o f  Bri to  v.  Canac K i tchens,  Lu i s Ol gu i n ,  a  team  l eader em p l oyed  wi th  Canac K i tchens fo r 24  years and  who  was 55  a t  the  t i m e  o f
d i sm i ssa l ,  had  h i s em p l oym ent te rm i na ted  on  a  wi thou t  cause  basi s.  T he  Court  assessed  h i s com m on l aw reasonab l e  no t i ce  pe ri od  to  be  22  m on ths,  fo r
wh i ch  the  em p l oye r had  an  ob l i ga t i on  to  "m ake  the  em p l oyee  who l e " .

Wh i l e  em p l oyed  a t  Canac,  M r.  Ol gu i n  was covered  by a  d i sab i l i ty bene f i ts p l an .  Canac con t i nued  h i s d i sab i l i ty bene f i ts cove rage  on l y fo r the  e i gh t
weeks requ i red  by On ta ri o 's m i n i m um  em p l oym ent standards sta tu te ,  and  no t  fo r the  en t i re  22 -m on th  reasonab l e  no t i ce  pe ri od .

Af te r tha t  e i gh t  week pe ri od ,  bu t  st i l l  wi th i n  the  22 -m on th  reasonab l e  no t i ce  pe ri od ,  M r.  Ol gu i n  underwen t m u l t i p l e  su rge ri es fo r cancer,  rece i ved
chem orad i a t i on  t rea tm en t and  a  t racheostom y p rocedure .  He  cl a i m ed , am ong  o the r th i ngs,  dam ages fo r d i sab i l i ty bene f i ts aga i nst  Canac.

T he  m a i n  i ssue  a t  Court  was how the  l aw dea l s wi th  the  pe ri od  f rom  the  d i sab i l i ty da te  (i n  th i s case ,  one  day a f te r h i s f i rst  su rge ry da te ) to  the  end  o f
the  22 -m on th  no t i ce  pe ri od .  Ul t i m a te l y,  the  Court  concl uded  tha t  Canac was responsi b l e  to  pay fo r 17  weeks o f  sho rt -te rm  d i sab i l i ty cove rage  and  l ong-
te rm  d i sab i l i ty cove rage  a l l  the  way un t i l  h i s 65th  b i rthday.

For pe rspect i ve ,  the  dam ages fo r l oss o f  sa l a ry were  approxi m a te l y $95 ,000  (l ess sta tu to ry am oun ts p rovi ded  and  m i t i ga t i on  ea rn i ngs) and  d i sab i l i ty
dam ages were  m ore  than  $200 ,000 .

Proact ively Addressing this  Risk

Som e steps tha t  em p l oye rs can  take  to  address th i s ri sk,  o the r than  no t  o ffe ri ng  d i sab i l i ty bene f i ts p l ans to  i ts em p l oyees,  i ncl ude  the  fo l l owi ng :

1.  Be fo re  em p l oym ent com m ences,  ensure  tha t  em p l oyees si gn  em p l oym ent ag reem ents tha t  have  en fo rceab l e  te rm i na t i on  p rovi si ons.  T he
en fo rceab l e  te rm i na t i ons shou l d ,  am ong  o the r th i ngs,  l i m i t  the  con t i nua t i on  o f  bene f i ts (i ncl ud i ng  d i sab i l i ty bene f i ts) to  on l y the  requ i rem en ts o f
app l i cab l e  m i n i m um  em p l oym ent standards l eg i sl a t i on  o r som e o the r pe ri od  i n  wh i ch  the  em p l oye r i s com fo rtab l e  tha t  i t  can  con t i nue  bene f i ts
coverage .

2.  Upon  te rm i na t i on  o f  em p l oym ent and  any se t t l em en t re l a t i ng  to  such  te rm i na t i on ,  the  em p l oye r shou l d  ob ta i n  an  en fo rceab l e  fu l l  and  f i na l
re l ease  f rom  depart i ng  em p l oyees.  T he  fu l l  and  f i na l  re l ease  shou l d ,  am ong  o the r th i ngs,  re l ease  the  em p l oye r f rom  any l i ab i l i ty fo r l oss o f
d i sab i l i ty bene f i ts.

3.  Di scuss wi th  i nsu rance  p rovi de rs op t i ons,  i f  any,  to  con t i nue  d i sab i l i ty bene f i ts post-te rm i na t i on  da te ,  i ncl ud i ng  coverage  du ri ng  a  worki ng  no t i ce
peri od  and  any pay i n  l i eu  o f  no t i ce .  T h i s can  be  done  when  se t t i ng  up  the  p l ans,  on  an  ongo i ng  basi s,  and  on  a  case-by-case  basi s when
te rm i na t i ng  an  em p l oyee 's em p l oym ent.  Em p l oye rs m ay a l so  wi sh  to  t ry a rrang i ng  fo r a l te rna te  d i sab i l i ty cove rage  wi th  ano the r i nsu re r fo r the
reasonab l e  no t i ce  pe ri od  i f  the  cu rren t  i nsu re r wi l l  no t  con t i nue  d i sab i l i ty bene f i ts fo r the  reasonab l e  no t i ce  pe ri od .

Each  em p l oye r's ri sk to l e rance  i s d i ffe ren t  and  each  te rm i na t i on  shou l d  be  consi de red  on  a  case-by-case  basi s.  Depend i ng  on  the  ci rcum stance ,  the  ri sk
m i gh t  be  m i n i m a l  o r appreci ab l e .  Bri to  i s a  good  rem i nder o f  the  va l ue  o f  a  we l l -d ra f ted  em p l oym ent ag reem ent and  an  en fo rceab l e  fu l l  and  f i na l
re l ease .
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