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ARTICLE

Virtual workplace investigations: The “next normal” - Postponing the investigation vs.
proceeding by virtual means

Th i s i s the  f i rst  pa rt  o f  a  th ree -pa rt  se ri es.

T he  COVID-19  pandem i c has a l ready i m pacted  how we  l i ve  and  work i n  si gn i f i can t  ways.  As we  m ove  fo rward  i n  the  t ransi t i on  be tween  the  “new norm a l ”
and  the  “next  no rm a l ”,  we  f i nd  ou rse l ves re -eva l ua t i ng  m any fundam enta l  p ract i ces o f  ou r p ro fessi ona l  l i ves.  Workp l ace  i nvest i ga t i ons a re  ce rta i n l y no t
be i ng  spared .

S i nce  i n -pe rson  m ee t i ngs a re  e i the r st i l l  p roh i b i ted  o r i l l -advi sed  i n  severa l  j u ri sd i ct i ons,  som e i nvest i ga to rs a re  consi de ri ng  rem ote  i nvest i ga t i ons ou t
o f  necessi ty.

However,  m any experts posi t  tha t  th i s vi rtua l  sh i f t  m ay be  he re  to  stay.  Indeed ,  em p l oye rs,  havi ng  a l ready wi tnessed  the  p reci ous resources saved  by
vi rtua l  i nvest i ga t i ons,  m ay no t  be  wi l l i ng  to  fu l l y reve rt  back to  t rad i t i ona l  ways.

Th i s pub l i ca t i on  i s the  f i rst  o f  a  th ree -pa rt  se ri es on  vi rtua l  i nvest i ga t i ons.  In  Part  II,  w e  w i l l  d i scuss best  p ract i ces re l a ted  to  i nvest i ga t i ng  vi rtua l l y,
addressi ng  top i cs such  as con f i den t i a l i ty,  the  use  o f  techno l ogy and  i nvest i ga to r f l exi b i l i ty.  In  Part  III,  w e  w i l l  de l ve  i n to  the  comp l exi t i es o f  assessi ng
w i tness cred i b i l i ty w hen  mee t i ng  vi rtua l l y.

Part I – Postponing the investigation vs. proceeding by virtual means

Whether choosi ng  to  conduct  the  i nvest i ga t i on  i n te rna l l y o r de l ega t i ng  i t  to  a  qua l i f i ed  th i rd  pa rty,  the  f i rst  cri t i ca l  deci si on  fo r the  em p l oye r i s whe the r
to  p roceed  wi th  a  vi rtua l  i nvest i ga t i on  o r to  postpone  the  i nvest i ga t i on  un t i l  i t  can  be  conducted  i n  pe rson .

Depend i ng  on  the  j u ri sd i ct i on ,  one  can  expect  tha t  face -to -face  i nvest i ga t i on  i n te rvi ews m ay soon  be  possi b l e  to  resum e. In  any case ,  a  p i vo ta l
quest i on  a ri ses:  how l a te  i s too  l a te  i n  the  con text  o f  a  workp l ace  i nvest i ga t i on?  Em p l oye rs shou l d  consi de r the  fo l l owi ng  i ssues when  m aki ng  th i s
deci si on .

Workplace stability

Once  a  workp l ace  ha rassm ent com p l a i n t  has been  rece i ved  and  the  em p l oye r de te rm i nes tha t  an  i nvest i ga t i on  i s warran ted ,  the  em p l oye r shou l d
i m m ed i a te l y focus on  the  si tua t i on  i n  the  workp l ace .

Due  to  the  pandem i c,  som e (o r a l l ) o f  the  pa rt i es to  the  i nvest i ga t i on  (i .e .  the  com p l a i nan t ,  the  responden t  and  the  wi tnesses) m ay no t  be  physi ca l l y
p resen t  i n  the  workp l ace .  Wh i l e  th i s can  p rovi de  re l i e f  f rom  o the rwi se  tense  workp l ace  dynam i cs,  the  em p l oye r shou l d  be  aware  tha t  the  vi rtua l
workp l ace  o f  em p l oyees worki ng  rem ote l y can  be  j ust  as conduci ve  to  genera t i ng  con f l i ct  and  stress.

An  i nvest i ga t i on  i n to  a  se ri ous com p l a i n t  i nvo l vi ng  pa rt i es st i l l  wo rki ng  toge the r o r i n te ract i ng  (whe the r i n  pe rson  o r by vi rtua l  m eans) shou l d  no t  be
postponed ,  as i t  can  esca l a te  the  con f l i ct  and  the  re l a ted  st ress on  the  pa rt i es i nvo l ved .

Witness memory

T he  m ore  t i m e  tha t  goes by be tween  the  a l l eged  even ts and  a  wi tness’s i n te rvi ew on  the  m atte r,  the  l ess exhaust i ve  and  re l i ab l e  the i r test i m ony wi l l  be .
T h i s facto r a l one  wi l l  genera l l y m i l i ta te  i n  favour o f  i nvest i ga t i ng  as soon  as possi b l e ,  by a l l  m eans necessary.

T he  i nvest i ga t i on  cou l d  be  postponed  to  som e exten t ,  however,  i f  the re  i s a  se ri ous expecta t i on  tha t  i n -pe rson  m ee t i ngs can  soon  resum e and ,  m ost
i m portan t l y,  i f  speci f i c consi de ra t i ons warran t  l i ve  m ee t i ngs.

Collect ing evidence

Governm ents across the  coun try have  i m posed  con f i nem ent m easures due  to  COVID-19 ,  i ncl ud i ng  shu t t i ng  down workp l aces.  As a  resu l t ,  i nvest i ga to rs
m ay have  l i m i ted  access to  the  physi ca l  workp l ace  and  to  any evi dence  tha t  cou l d  be  l oca ted  the re .

I f  the  i nvest i ga to r suspects tha t  the  i naccessi b l e  evi dence  m ay be  de te rm i na t i ve ,  i t  m ay be  advi sab l e  to  postpone ,  a t  the  ve ry l east ,  the  responden t ’s
i n te rvi ew and  the  i ssuance  o f  the  report .  I f  the  a l l ega t i ons can  be  con f i rm ed  wi thou t  th i s evi dence  o r ob ta i ned  by a l te rna te  m eans,  however,  th i s shou l d
no t  sl ow down the  p rocess.  Fo r i nstance ,  i f  the  responden t  adm i ts to  an  a l l eged  physi ca l  con tact ,  postpon i ng  the  i nvest i ga t i on  to  ga the r vi deo  evi dence
ava i l ab l e  on l y i n  the  workp l ace  wou l d  no t  be  warran ted ,  as i t  wou l d  no t  be  needed  by the  i nvest i ga to r to  m ake  the i r de te rm i na t i on .

Employee perception

Postpon i ng  the  i nvest i ga t i on ,  even  fo r a  few weeks,  can  e rode  the  com p l a i nan t ’s t rust  i n  the  em p l oye r and  the  i nvest i ga t i on  p rocess.  I t  can  g i ve  the
i m pressi on  tha t  the  em p l oye r i s no t  t rea t i ng  the  m atte r wi th  the  u rgency the  com p l a i nan t  fee l s i t  dese rves.

In  add i t i on ,  i f  the  com p l a i n t  i nvo l ves a  si gn i f i can t  num ber o f  em p l oyees (such  as m u l t i p l e  com p l a i nan ts o r responden ts,  o r where  the  si tua t i on  has no t
been  kep t  con f i den t i a l ),  th i s e rosi on  o f  t rust  can  becom e m ore  genera l i zed  wi th i n  the  o rgan i za t i on .  In  such  a  case ,  em p l oyees m ay fee l  tha t  the  p rocess
i s too  sl ow and  tha t  the  em p l oye r does no t  take  com p l a i n ts se ri ousl y.  Ul t i m a te l y,  th i s m ay l ead  em p l oyees to  becom e l ess i ncl i ned  to  report  ha rassm ent
and  to  choose  m ore  l i t i g i ous avenues i nstead  o f  t rust i ng  the  p rocess.
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Last l y,  the  passage  o f  t i m e  m ay have  the  e ffect  o f  exacerba t i ng  o r con f i rm i ng  rum i na t i ons and  sub j ect i ve  pe rcep t i ons o f  the  pa rt i es to  the  i nvest i ga t i on .
T h i s m ay d i sto rt  the  i n fo rm at i on  tha t  wi l l  u l t i m a te l y reach  the  i nvest i ga to r and /o r be  de tri m en ta l  to  an  am i cab l e  reso l u t i on  o f  the  con f l i ct  i n  quest i on .
T hus,  em p l oyee  pe rcep t i on  consi de ra t i ons typ i ca l l y favour a  swi f t  i nvest i ga t i on .

Employee cooperat ion

Certa i n  pa rt i es to  the  i nvest i ga t i on  m ay no t  cu rren t l y be  i ncl i ned  to  coopera te  i n  the  i nvest i ga t i on  p rocess.  Fo r exam p l e ,  an  em p l oyee  who  i s on  l ay-o ff
due  to  COVID-19  m ay no t  wan t  to  be  i nvo l ved .  Em p l oyees genera l l y have  a  du ty to  co l l abo ra te  wi th  an  i nvest i ga t i on .  T ha t  sa i d ,  the  em p l oye r wou l d  be
i l l -advi sed  to  necessari l y i m pose  d i sci p l i na ry act i on  based  on  a  tem pora ri l y l a i d -o ff  em p l oyee ’s re fusa l  to  do  so .  A l so ,  i n te rvi ews wi th  uncoopera t i ve
wi tnesses o f ten  do  no t  p rovi de  the  i nvest i ga to r wi th  the  m ost  re l i ab l e  and  com p l e te  i n fo rm at i on .

I f  i m portan t  wi tnesses (o r a  si gn i f i can t  p roport i on  o f  them ) ri sk be i ng  uncoopera t i ve  fo r the  above  reasons,  the  i nvest i ga to r cou l d  wa i t  and  i n te rvi ew
them  when  they a re  back on  the  em p l oye r’s payro l l .  I f  th i s i s no t  advi sab l e ,  the  i nvest i ga t i on  cou l d  be  postponed .  In  ce rta i n  ci rcum stances,  the
em p l oye r m ay a l so  consi de r reca l l i ng  these  em p l oyees to  work tem pora ri l y,  wi th  pay,  fo r the  l i m i ted  pu rpose  o f  pa rt i ci pa t i ng  i n  the  i nvest i ga t i on .

Final word

In  concl usi on ,  when  em p l oye rs consi de r whe the r to  postpone  an  i nvest i ga t i on  o r to  p roceed  vi rtua l l y,  they shou l d  keep  i n  m i nd  tha t  the i r deci si ons m ay
u l t i m a te l y have  to  be  j ust i f i ed  be fo re  the  re l evan t  governm enta l  o r j ud i ci a l  au tho ri ty se i zed  wi th  a  ha rassm ent com p l a i n t .  Indeed ,  any l ack o f  d i l i gence
i n  the  m anagem ent o f  the  com p l a i n t  (e i the r by postpon i ng  unnecessari l y o r by ski pp i ng  cruci a l  steps) m ay l ead  such  au tho ri ty to  concl ude  tha t  an
em p l oye r d i d  no t  m ee t i ts l ega l  ob l i ga t i on  to  p rovi de  i ts em p l oyees wi th  a  ha rassm ent-f ree  workp l ace .
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