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Update: B.C. Court of Appeal Restores Largest Award for Injury to Dignity
In  October o f  l ast  yea r,  ou r o ff i ce  p rovi ded  an  upda te  on  the  B.C. Suprem e Court 's deci si on  to  ove rtu rn  the  l a rgest  award  fo r i n j u ry to  d i gn i ty under the
Bri t i sh  Co l um b i a  Human Ri gh ts Code the  "Code" ).  In  a  ve ry recen t  deci si on ,  the  B.C. Court  o f  Appea l  consi de red  whe the r the  Suprem e Court  e rred  i n
se t t i ng  asi de  tha t  award .

Under the  Code ,  the  Hum an Ri gh ts T ri buna l  i s au tho ri zed  to  m ake  va ri ous f i nanci a l  awards where  the re  has been  d i scri m i na to ry conduct ,  i ncl ud i ng  i n
em p l oym ent cases.  One  type  o f  award  i s fo r i n j u ry to  a  com p l a i nan t 's "d i gn i ty,  fee l i ngs and  se l f -respect" ,  o f ten  re fe rred  to  as an  award  fo r i n j u ry to
d i gn i ty.

T he  Code  does no t  p rovi de  fo r any cap  fo r an  award  fo r i n j u ry to  d i gn i ty.  Over the  years,  the  am oun t o f  awards m ade  by the  T ri buna l  fo r i n j u ry to
d i gn i ty has sl owl y creeped  upward ,  bu t  genera l l y rem a i ned  re l a t i ve l y m odest .  By 2013 ,  the  h i ghest  award  by the  T ri buna l  fo r i n j u ry to  d i gn i ty was
$35 ,000 .

In  a  2013  deci si on ,  Ke l l y v Un i ve rsi ty o f  Bri t i sh  Co l umb i a ("Ke l l y" ),  the  T ri buna l  i ssued  a  su rp ri si ng  award  o f  $75 ,000  fo r i n j u ry to  d i gn i ty.  Ke l l y
i nvo l ved  a  UBC studen t  wi th  At ten t i on  De f i ci t  Hyperact i vi ty Di so rde r and  a  Non-ve rba l  Learn i ng  Di so rde r,  who  had  been  te rm i na ted  f rom  i ts m ed i ca l
resi dency p rog ram . In  m ore  than  doub l i ng  i ts h i ghest  award ,  the  T ri buna l  found  the  facts to  be  un i que  and  se ri ous,  i ncl ud i ng  tha t  i t  was the
com p l a i nan t 's l i fe -l ong  passi on  to  be  a  docto r,  and  tha t  as a  resu l t  o f  the  te rm i na t i on ,  the  com p l a i nan t  su ffe red  deep  hum i l i a t i on  and  i so l a t i on  f rom  h i s
fam i l y,  i ncl ud i ng  f rom  h i s fa the r,  who  was a  docto r.

UBC sough t  a  revi ew by the  B.C. Suprem e Court  o f  the  T ri buna l 's deci si on  i n  Ke l l y;  a rgu i ng  tha t  the  deci si on  ough t  to  be  se t  asi de .  In  2015 ,  the
cham bers j udge  l a rge l y uphe l d  the  T ri buna l 's f i nd i ngs,  bu t  d i d  se t  asi de  the  $75 ,000  award  fo r i n j u ry to  d i gn i ty.  In  do i ng  so ,  the  cham bers j udge
concl uded  tha t  the re  was no  com pe l l i ng  evi dence  o r ra t i ona l e  tha t  wou l d  j ust i fy the  T ri buna l  m ore  than  doub l i ng  the  h i ghest  award .  T he  cham bers
j udge  rem i t ted  the  m atte r back to  the  T ri buna l  to  fu rthe r consi de r an  appropri a te  am oun t fo r i n j u ry to  d i gn i ty.

In  a  j udgm ent re l eased  i n  June ,  the  B.C. Court  o f  Appea l  he l d  tha t  the  cham bers j udge  had  e rred  by se t t i ng  asi de  the  $75 ,000  award .  T he  Court  o f
Appea l  d i ffe ren t i a ted  an  award  fo r i n j u ry to  d i gn i ty f rom  a  quan tum  appea l  i n  a  pe rsona l  i n j u ry case ,  where  the  l oss caused  by the  i n j u ry i s com pared
aga i nst  a  range  estab l i shed  by the  case .  In  the  case  o f  i n j u ry to  d i gn i ty awards,  the  Court  o f  Appea l  recogn i zed  tha t  the re  i s no  cap ,  and  tha t  wh i l e
p revi ous awards a re  o f  som e p receden t i a l  va l ue ,  the  T ri buna l  shou l d  no t  be  p reven ted  f rom  adequa te l y com pensa t i ng  a  com p l a i nan t  fo r the i r actua l
i n j u ry to  d i gn i ty.  T he  T ri buna l  had  found  i n  th i s case  tha t  the  com p l a i nan t 's i n j u ry was un i que ;  the  Court  o f  Appea l  ag reed  and  he l d  tha t  the  cham bers
j udge  e rred  by l i ken i ng  the  si tua t i on  to  any o the r vi ct i m  o f  d i scri m i na t i on  who  l ost  a  j ob .  T he  Court  o f  Appea l  em phasi zed  tha t  the  com p l a i nan t 's
te rm i na t i on  ended  h i s p rospect  o f  any j ob  as a  p ract i ci ng  physi ci an .  Accord i ng l y,  the  Court  o f  Appea l  resto red  the  T ri buna l 's $75 ,000  award .

T he  Court  o f  Appea l 's deci si on  p rovi des cl ea r support  fo r the  t rend  o f  ri si ng  hum an ri gh ts dam ages i n  B .C.  and  i n  On ta ri o .  Wh i l e  any award  fo r i n j u ry to
d i gn i ty m ust  be  supported  by the  evi dence ,  the  Court  o f  Appea l  has si gna l l ed  tha t  no  upper l i m i t  wi l l  be  i m posed  on  the  T ri buna l 's ab i l i ty to
com pensa te  com p l a i nan ts fo r the i r actua l  i n j u ry.
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