
August 14, 2018

ARTICLE

Executive Compensation Freeze Returns To The Broader Public Sector
On August  13 ,  2018 ,  the  On ta ri o  governm ent f i l ed  Regu l a t i on  406 /18 ,  and  revoked  Regu l a t i on  304 /16 ,  under the  Broader Pub l i c Secto r Execu t i ve
Com pensa t i on  Act ,  2014 .

Effect i ve  i m m ed i a te l y,  a l l  desi gna ted  em p l oye rs i n  the  b roader pub l i c secto r a re  restri cted  f rom  p rovi d i ng  execu t i ve  com pensa t i on  i ncreases un t i l  the
governm ent com p l e tes a  regu l a to ry revi ew o f  the  com pensa t i on  p rog ram .

On August  13 ,  2018 ,  the  On ta ri o  governm ent f i l ed  Regu l a t i on  406 /18  (the  "New Regu l a t i on " ),  and  revoked  Regu l a t i on  304 /16 ,  under the  Broader
Pub l i c Secto r Execu t i ve  Com pensa t i on  Act ,  2014  ("BPSECA" ).  T he  New Regu l a t i on  rep l aces the  recen t  execu t i ve  com pensa t i on  p rog ram s wi th  st ri ct
restra i n t  m easures si m i l a r to  those  under p redecessor l eg i sl a t i on .  T he  e ffect  o f  the  New Regu l a t i on  i s tha t  Part  I I .1  o f  the  Broader Pub l i c Secto r
Accoun tab i l i ty Act ,  2010 ,  the  l eg i sl a t i on  tha t  has opera ted  si nce  2012 ,  i s no  l onger i n  e ffect  and  i s i nstead  rep l aced  by the  com pensa t i on  f ram ework
under the  New Regu l a t i on .  A l l  desi gna ted  em p l oye rs a re  now sub j ect  to  the  com pensa t i on  f ram ework se t  ou t  i n  the  New Regu l a t i on ,  i ncl ud i ng  those
who  had  com pensa t i on  f ram eworks approved  and  those  who  d i d  no t .  A l l  com pensa t i on  f ram eworks deve l oped  under Regu l a t i on  304 /16  a re  nu l l  and  vo i d
to  the  exten t  they p rovi de  fo r com pensa t i on  i ncreases tha t  a re  i nconsi sten t  wi th  the  New Regu l a t i on .

T he  New Regu l a t i on  app l i es to  the  sam e desi gna ted  em p l oye rs (such  as pub l i c hosp i ta l s,  schoo l  boards,  co l l eges and  un i ve rsi t i es) and  desi gna ted
execu t i ves (execu t i ve -l eve l  m anagers ea rn i ng  $100 ,000  o r m ore ) as the  BPSECA and  Regu l a t i on  304 /16 .  I t  rep l aces the  recen t  com pensa t i on
fram ework — i ncl ud i ng  the  com para to r-based  i nd i vi dua l  pay caps and  i ncrem enta l l y i ncreasi ng  pay enve l ope  — wi th  the  fo l l owi ng  key p rovi si ons,  wh i ch
are  e ffect i ve  i m m ed i a te l y as o f  August  13 ,  2018 :

T he  sa l a ry p rovi ded  to  each  desi gna ted  execu t i ve  posi t i on  m ust  be  l ess than  o r equa l  to  the  am oun t p rovi ded  to  the  pe rson  occupyi ng  tha t  posi t i on
on  the  e ffect i ve  da te  o f  August  13 ,  2018  (o r,  i f  the  posi t i on  i s vacan t  on  tha t  da te ,  the  am oun t p rovi ded  to  the  m ost  recen t  i ncum ben t).  "Sa l a ry"
m eans the  sa l a ry actua l l y be i ng  ea rned  by the  execu t i ve ,  and  no t  any ra i ses tha t  wou l d  have  happened  a f te r tha t  da te  no r any o the r am oun t i n  the
posi t i on ’s sa l a ry range .

T he  em p l oye r's "pe rfo rm ance-re l a ted  pay enve l ope"  m ust  be  l ess than  o r equa l  to  the  to ta l  pe rfo rm ance-re l a ted  pay d i sbu rsed  to  desi gna ted
execu t i ves du ri ng  the  m ost  recen t  pay year be fo re  the  e ffect i ve  da te ,  and  m ust  be  reduced  o r i ncreased  on  a  p ro -ra ted  basi s when  execu t i ve
posi t i ons a re  vaca ted ,  e l i m i na ted ,  f i l l ed ,  o r crea ted .

Em p l oye rs m ay no t  p rovi de  any new o the r e l em en t o f  com pensa t i on  (such  as ca r a l l owances o r l i eu  paym ents) fo r a  desi gna ted  execu t i ve  posi t i on
as o f  August  13 ,  2018 .  Add i t i ona l l y,  o the r e l em en ts o f  com pensa t i on  a re  capped  a t  wha t  they were  on  August  13 ,  2018  and  m ay no t  be  i ncreased .
However,  i t  i s no t  consi de red  an  " i ncrease"  i f  a  bene f i ts p l an  i s am ended  fo r "a l l  o r m ost  o f  the  em p l oyees o f  the  em p l oye r" ,  o r i f  the re  i s an
i ncreased  cost  fo r p rovi d i ng  the  sam e bene f i ts.

Newl y-h i red  execu t i ves m ust  be  pa i d  the  sam e o r l ower sa l a ry as the  p ri o r i ncum ben t,  the  i ncrease  to  the  em p l oye r's pe rfo rm ance-re l a ted  pay
enve l ope  m ust  be  l ess than  o r equa l  to  wha t  was p rovi ded  to  the  p ri o r i ncum ben t,  and  the  new h i re  m ay no t  be  p rovi ded  wi th  o the r e l em en ts o f
com pensa t i on  beyond  those  p rovi ded  to  the  p ri o r i ncum ben t.

Fo r newl y-crea ted  posi t i ons where  the re  was no  p ri o r i ncum ben t,  com pensa t i on  i s l i m i ted  to  tha t  p rovi ded  to  the  "m ost  si m i l a r posi t i on  a t  the
desi gna ted  em p l oye r" .

T he  p roh i b i t i ons on  ce rta i n  e l em en ts o f  com pensa t i on  f rom  the  p ri o r regu l a t i on  rem a i n  i n  p l ace .  Em p l oye rs m ay no t  p rovi de  desi gna ted
execu t i ves wi th  the  fo l l owi ng :

Paym ents o r o the r bene f i ts p rovi ded  i n  l i eu  o f  pe rqu i si tes;

S i gn i ng  bonuses;

Re ten t i on  bonuses;

Cash  housi ng  a l l owances;

Insu red  bene f i ts no t  genera l l y p rovi ded  to  non-execu t i ve  m anagers;

Te rm i na t i on  pay,  i ncl ud i ng  pay i n  l i eu  o f  no t i ce  o f  te rm i na t i on  and  severance  pay,  i n  excess o f  24  m on ths’ base  sa l a ry;

Te rm i na t i on  pay tha t  i s payab l e  i n  the  even t  o f  te rm i na t i on  fo r cause ;

Pa i d  adm i n i st ra t i ve  l eave ,  wi th  l i m i ted  excep t i on  fo r ce rta i n  execu t i ves a t  co l l eges o r un i ve rsi t i es;  and

Paym ents i n  l i eu  o f  adm i n i st ra t i ve  l eave .

T he  governm ent ’s August  13 ,  2018  m em orandum  p rovi des tha t  the  governm ent m ay request  em p l oye rs to  report  on  com p l i ance  wi th  the  New
Regu l a t i on .

T he  governm ent has com m i t ted  to  revi ewi ng  the  New Regu l a t i on  by June  7 ,  2019 .  T he  revi ew wi l l  eva l ua te  the  e ffect i veness o f  the  New Regu l a t i on
i n  fu rthe ri ng  the  pu rpose  o f  the  BPSECA.

T he  governm ent ’s August  13 ,  2018  m em orandum  a l so  sta ted  tha t  "opportun i t i es wi l l  be  ava i l ab l e  fo r [em p l oye rs] ,  o the r stakeho l de rs and  i n te rested
part i es to  p rovi de  i npu t  as pa rt  o f  th i s revi ew."

I f  you  have  quest i ons abou t  th i s i m portan t  l eg i sl a t i ve  upda te ,  p l ease  con tact  a  m em ber o f  the  Labour & Em p l oym ent g roup .
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