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ARTICLE

Bill 108 to Restrict the Power of Conservation Authorities
On M ay 2 ,  2019 ,  the  Governm ent o f  On ta ri o  i n t roduced  B i l l  108 ,  the  More  Homes, More  Cho i ce  Act ,  2019.  B i l l  108  am ends severa l  envi ronm enta l
sta tu tes,  i ncl ud i ng  the  Conserva t i on  Au tho ri t i es Act (the  Act).

T he  p roposed  l eg i sl a t i ve  changes a i m  to  m ore  cl ea rl y de f i ne  the  co re  responsi b i l i t i es o f  conserva t i on  au tho ri t i es,  and  to  p rovi de  i ncreased  t ransparency
and  accoun tab i l i ty wi th  respect  to  fund i ng  o f  p rog ram s by m un i ci pa l i t i es.  A l though  the  Act  was l ast  am ended  by the  Bu i l d i ng  Be t te r Commun i t i es and
Conservi ng  Wate rsheds Act ,  2017,  no t  a l l  o f  the  am endm ents m ade  i n  2017  have  been  p rocl a i m ed . B i l l  108  p roposes to  p rocl a i m  som e o f  those
ou tstand i ng  p rovi si ons,  i ncl ud i ng  those  re l a ted  to  fees fo r se rvi ce ,  recovery o f  costs f rom  m un i ci pa l i t i es,  and  regu l a t i on  and  en fo rcem ent powers.

In  add i t i on  to  the  l eg i sl a t i ve  am endm ents,  the  M i n i st ry o f  Na tu ra l  Resources and  Forestry has a l so  p roposed  a  new regu l a t i on  to  ou t l i ne  the  pe rm i t t i ng
and  regu l a to ry powers o f  conserva t i on  au tho ri t i es wi th  respect  to  deve l opm ent i n  hazard  l ands (e .g . ,  f l oodp l a i ns) and  wi th  respect  to  i n te rfe rence  wi th  a
wa te rcourse  o r a  we t l and .  Wh i l e  the  de ta i l s o f  the  new regu l a t i on  have  no t  been  re l eased ,  the  p roposa l  i s ava i l ab l e  on  the  Envi ronm enta l  Reg i st ry and
open  fo r com m ent un t i l  M ay 21 ,  2019 .

Duties and Funct ions of Conservat ion Authorit ies

Conserva t i on  au tho ri t i es have  h i sto ri ca l l y been  estab l i shed  fo r the  pu rpose  o f  p rovi d i ng  wa te rshed-based  p rog ram s and  se rvi ces desi gned  to  fu rthe r the
conserva t i on ,  resto ra t i on ,  deve l opm ent and  m anagem ent o f  na tu ra l  resources.  T hey ca rry ou t  these  ob j ect i ves usi ng  a  num ber o f  too l s,  f rom  exerci si ng
the  powers o f  a  sou rce  p ro tect i on  au tho ri ty under the  Cl ean  Wate r Act ,  2006,  p rovi d i ng  techn i ca l  and  advi so ry se rvi ces wi th  respect  to  resource
m anagem ent,  to  l and  ownersh i p  and  m anagem ent fo r the  p ro tect i on  o f  we t l ands,  and  regu l a t i ng  and  pe rm i t t i ng  deve l opm ent i n  o r ad j acen t  to  hazard
l ands,  we t l ands,  o r wa te rcourses.  Conserva t i on  au tho ri t i es a re  f requen t l y ca l l ed  upon  as com m ent i ng  agenci es,  and  m ay be  d i rect l y engaged  i n  the
p l ann i ng  approva l  p rocess.

At  p resen t ,  each  conserva t i on  au tho ri ty opera tes pu rsuan t  to  a  regu l a t i on ,  wh i ch  descri bes the  p rog ram s and  se rvi ces the  conserva t i on  au tho ri ty i s to
undertake .  Am endm ents to  the  Act  as p roposed  i n  B i l l  108  a i m  to  focus the  act i vi t i es o f  conserva t i on  au tho ri t i es on  co re  p rog ram s by l i st i ng  these  co re
m anda tes i n  the  Act  as m anda to ry:

Prog ram s and  se rvi ces re l a ted  to  the  ri sk o f  na tu ra l  hazards;

Prog ram s and  se rvi ces re l a ted  to  the  conserva t i on  and  m anagem ent o f  l ands owned  o r con tro l l ed  by the  au tho ri ty;

Prog ram s and  se rvi ces re l a ted  to  the  au tho ri ty’s du t i es,  funct i ons and  responsi b i l i t i es as a  source  p ro tect i on  au tho ri ty under the  Cl ean  Wate r Act ,
2006 ;  and

Any o the r p rog ram s and  se rvi ces p rescri bed  by the  regu l a t i ons.

Wh i l e  estab l i sh i ng  these  p rog ram s as m anda to ry wou l d  no t  si gn i f i can t l y a l te r the  ove ra l l  ro l e  o f  conserva t i on  au tho ri t i es,  i t  i s l i ke l y to  have  an  i m pact
on  the  am oun t o f  f i nanci a l  and  sta ff i ng  resources conserva t i on  au tho ri t i es a re  ab l e  to  devo te  to  o the r act i vi t i es.

Conserva t i on  au tho ri t i es wi l l  be  pe rm i t ted  to  p rovi de  p rog ram s and  se rvi ces ou tsi de  o f  the  co re  m anda to ry m anda te .  T hese  i ncl ude  p rog ram s and
servi ces requested  to  be  p rovi ded  by a  m un i ci pa l i ty and  de l i ve red  i n  acco rdance  wi th  a  m em orandum  o f  understand i ng  en te red  i n to  be tween  the
au tho ri ty and  the  m un i ci pa l i ty.  Last l y,  a  conserva t i on  au tho ri ty m ay p rovi de  any p rog ram s and  se rvi ces wi th i n  i ts a rea  o f  j u ri sd i ct i on  to  fu rthe r the
au tho ri ty’s ob j ect i ves,  p rovi ded  the  fund i ng  requ i rem en t descri bed  be l ow i s m e t.

Funding Transparency

Whi l e  the  exact  fund i ng  b reakdown o f  each  conserva t i on  au tho ri ty d i ffe rs,  genera l l y the  m ost  si gn i f i can t  sou rce  o f  funds a re  l evi es co l l ected  f rom
m un i ci pa l i t i es i n  the  au tho ri ty’s a rea  o f  j u ri sd i ct i on .  T he  conserva t i on  au tho ri ty de te rm i nes the  re l a t i ve  bene f i t  tha t  each  m un i ci pa l i ty rece i ves f rom  a
prog ram  de l i ve red  by the  au tho ri ty,  and  the  m un i ci pa l i ty rem i ts i ts sha re .

T he  p roposed  am endm ents upda te  sect i ons 25  and  27  o f  the  Act ,  wh i ch  address the  p rocess o f  a l l oca t i ng  the  costs fo r cap i ta l  and  opera t i ona l
expend i tu res as be tween  the  bene f i t i ng  m un i ci pa l i t i es.  T he  p roposed  am endm ents fu rthe r st i pu l a te  tha t  i f  a  conserva t i on  au tho ri ty wi shes to  ca rry ou t  a
non-m anda to ry p rog ram  wh i ch  requ i res m un i ci pa l  fund i ng ,  the  au tho ri ty m ust  en te r i n to  an  ag reem ent to  secure  fund i ng  fo r the  p rog ram  from  each
part i ci pa t i ng  m un i ci pa l i ty.  T h i s ag reem ent m ust  st i pu l a te  the  apport i onm ent under sect i ons 25  and  27 ,  as we l l  as a  te rm i na t i on  da te  and  a  requ i rem en t
tha t  pa rt i es revi ew the  ag reem ent be fo re  renewi ng  i t .

T he  p roposed  changes fu rthe r p rovi de  fo r the  appo i n tm en t o f  i nvest i ga to rs to  i nqu i re  i n to  any o r a l l  o f  the  conserva t i on  au tho ri t i es’ a ffa i rs,  and  conduct
a  f i nanci a l  aud i t  o f  the  au tho ri ty’s opera t i ons,  i ncl ud i ng  i ts p rog ram s and  se rvi ces.

T he  p roposed  am endm ent a l so  adds a  requ i rem en t fo r m em bers o f  conserva t i on  au tho ri t i es to  act  honest l y and  i n  good  fa i th  wi th  a  vi ew to  fu rthe ri ng
the  ob j ects o f  the  au tho ri ty.

Antic ipated Future Changes

T he  m a j o ri ty o f  the  am endm ents to  the  Act  a re  p roposed  to  en te r i n to  fo rce  when  p rocl a i m ed .

T he  next  steps to  am end i ng  the  powers o f  conserva t i on  au tho ri t i es i n  On ta ri o  wi l l  be  the  de ta i l ed  changes p roposed  to  the  regu l a to ry reg i m e . T he
ou t l i ne  o f  the  p roposed  new regu l a t i on  i nd i ca tes a  m ove  to  ha rm on i ze  and  conso l i da te  the  exi st i ng  i nd i vi dua l  regu l a t i ons govern i ng  each  conserva t i on
au tho ri ty.  T he  am endm ents wi l l  a ffect  the  pe rm i t t i ng  and  regu l a to ry powers o f  conserva t i on  au tho ri t i es by exem pt i ng  ce rta i n  l ow-ri sk deve l opm ent
act i vi t i es,  and  a l l ow conserva t i on  au tho ri t i es to  fu rthe r exem pt o the r l ow-ri sk deve l opm ent act i vi t i es f rom  requ i ri ng  a  pe rm i t .  T he  new regu l a t i on  i s a l so
p roposed  to  requ i re  conserva t i on  au tho ri t i es to  no t i fy the  pub l i c o f  changes to  regu l a ted  a reas,  such  as f l oodp l a i ns and  we t l and  boundari es.
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M un i ci pa l i t i es,  pub l i c agenci es,  deve l opers and  o the r stakeho l de rs i nvo l ved  i n  cu rren t  o r fu tu re  envi ronm enta l  and  l and  use  m atte rs shou l d  consi de r the
i m p l i ca t i ons o f  am endm ents p roposed  by the  f i rst  read i ng  o f  B i l l  108 .  Our Envi ronm enta l  Law and  M un i ci pa l  and  P l ann i ng  Law g roups a re  we l l
posi t i oned  to  assi st  you  i n  understand i ng  the  i m p l i ca t i ons o f  B i l l  108  and  how i t  m ay a ffect  you r i n te rests.
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