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ARTICLE

ONCA provides direction on use of AB settlement information at trial
T he  On ta ri o  Court  o f  Appea l ’s recen t  deci si on  i n  Gi rao  v.  Cunn i ngham,  2020  ONCA 260,  p rovi des i m portan t  d i rect i on  and  gu i dance  to  t ri a l  counse l  i n
addressi ng  m any evi den t i a ry and  p rocedura l  i ssues,  i ncl ud i ng :  j o i n t  docum ents b ri e fs and  tenderi ng  evi dence ,  i ncl ud i ng  expert  evi dence ,  dea l i ng  wi th
se l f -rep resen ted  l i t i gan ts,  st ri ki ng  j u ri es,  and  the  adm i ssi b i l i ty o f  sta tu to ry acci den t  bene f i ts (AB) se t t l em en ts a t  the  t ri a l  o f  to rt  cl a i m s a ri si ng  f rom  m oto r
veh i cl e  acci den ts.

A l though  th i s com m enta ry focuses on  the  evi den t i a ry i ssues su rround i ng  AB paym ents a t  the  t ri a l  o f  a  to rt  cl a i m , i t  i s a  m ust-read  fo r a l l  t ri a l  l awyers
g i ven  i ts b roader focus on  t ri a l  p rocedure .

Background

T he  p l a i n t i f f  i m m i g ra ted  to  Canada  f rom  Peru  i n  1999 ,  where  she  had  been  em p l oyed  by a  com m erci a l  bank and  hoped  to  do  the  sam e work i n
Canada .  However,  unab l e  to  ove rcom e her d i ff i cu l ty wi th  the  Eng l i sh  l anguage ,  she  worked  as a  cl eaner on  the  da te  o f  the  acci den t .

T he  act i on  a rose  ou t  o f  a  m o to r veh i cl e  acci den t  occu rri ng  on  June  19 ,  2002 .  In  2006 ,  she  se t t l ed  he r AB cl a i m s,  fo r a  to ta l  am oun t o f  nearl y
$160 ,000 .  T he  p l a i n t i f f ’s AB cl a i m  was supported  by severa l  expert  reports,  i ncl ud i ng  a  se ri es o f  reports sum m ari zed  and  ga the red  i n to  a  si ng l e  report
by Dr.  Haro l d  Becker.

By the  t i m e  o f  the  t ri a l  (ove r 15  years a f te r the  acci den t),  she  was on  d i sab i l i ty,  rece i vi ng  On ta ri o  Di sab i l i ty Support  Prog ram  (ODSP) paym ents.

Procedural history

At the  t ri a l  o f  the  to rt  cl a i m , the  p l a i n t i f f  rep resen ted  he rse l f  and  re l i ed  on  a  Span i sh  i n te rp re te r wh i l e  a  to ta l  o f  fou r de fence  counse l  rep resen ted  two
de fendan ts.  T he  p l a i n t i f f  was successfu l  i n  estab l i sh i ng  tha t  the  de fendan t  d ri ve r was l i ab l e  fo r the  acci den t  and  the  j u ry awarded  $45 ,000  i n  genera l
dam ages and  $30 ,000  i n  speci a l  dam ages fo r past  l oss o f  i ncom e. T he  de fendan t  d ri ve r,  however,  was successfu l  on  the  th resho l d  m o t i on ,  the reby
wi p i ng  ou t  the  genera l  dam ages award .  Fu rthe r,  the  p l a i n t i f f ’s speci a l  dam ages award  was reduced  to  ze ro  a f te r acci den t  bene f i ts were  deducted .  As a
resu l t ,  the  p l a i n t i f f  was o rde red  to  pay the  de fendan t  d ri ve r costs i n  the  am oun t o f  $311 ,845 .43 .  She  appea l ed .

T he  Court  o f  Appea l  a l l owed  the  p l a i n t i f f ’s appea l  and  o rde red  a  new t ri a l ,  on  the  basi s tha t  th i s was one  o f  those  ra re  ci vi l  cases i n  wh i ch  the  “i n te rests
o f  j ust i ce  p l a i n l y requ i red  tha t  to  be  done .” In  do i ng  so ,  the  Court  o f  Appea l  h i gh l i gh ted  fou r e l em en ts o f  “substan t i a l  t ri a l  un fa i rness” tha t  requ i red  a
new tri a l :

1.  the  16  vo l um e “Jo i n t  T ri a l  Bri e f , ” wh i ch  de fence  counse l  p repared  un i l a te ra l l y and  se l ect i ve l y redacted ,  se rved  on  the  p l a i n t i f f  on  the  eve  o f  t ri a l ,
and  tendered  wi thou t  reach i ng  a  consensus wi th  the  p l a i n t i f f  on  the  adm i ssi b i l i ty o f  the  docum ents;

2.  the  t rea tm en t o f  expert  evi dence  as the  p l a i n t i f f ’s expert  evi dence  was e ffect i ve l y d i squa l i f i ed  wh i l e  the  de fence  was pe rm i t ted  to  en te r hearsay
evi dence  o f  an  expert  wi thou t  subm i t t i ng  the  expert  fo r cross-exam i na t i on ,  desp i te  the  p l a i n t i f f ’s ob j ect i on ;

3.  the  de fence ’s use  o f  i n fo rm at i on  abou t  the  p l a i n t i f f ’s AB se t t l em en t,  wh i ch  was no t  re l evan t  based  on  the  p l ead i ngs,  bu t  was h i gh l y p re j ud i ci a l  to
the  p l a i n t i f f  and  used  to  advance  the  theory tha t  the  p l a i n t i f f  was m a l i ngeri ng ,  wh i ch  had  no t  been  p l eaded  by the  de fence  (d i scussed  be l ow);  and

4.  the  t ri a l  j udge  and  de fence  counse l  fe l l  sho rt  i n  exe rci si ng  the i r ro l es consi sten t  wi th  re l evan t  p ri nci p l es and  e th i ca l  du t i es when  dea l i ng  wi th  a
se l f -rep resen ted  l i t i gan t  a t  t ri a l .

Use of information about insurance and AB settlements

T he  theory advanced  a t  t ri a l  by the  de fence  was tha t  tha t  m o to r veh i cl e  acci den t  was m i no r and  no t  causa l l y re l a ted  to  the  p l a i n t i f f ’s physi ca l ,
em ot i ona l ,  psych i a tri c,  o r m en ta l  p rob l em s. T he  a rgum ent wen t  tha t  the  sta tu to ry acci den t  bene f i t  se t t l em en t p rovi ded  the  p l a i n t i f f  wi th  m ore  m oney,
ove r fou r yea rs,  than  she  wou l d  have  ea rned  as a  cl eaner,  and  tha t  accoun ted  fo r he r fa i l u re  to  ge t  new em p l oym ent and  fo r he r approach  to  th i s
act i on .  I t  was a rgued  tha t  she  was m a l i ngeri ng .

T he  Court  o f  Appea l  no ted  tha t  the  AB se t t l em en t p l ayed  an  “ou t-si zed ” ro l e  i n  the  de fence ’s st ra tegy,  underp i nn i ng  a t tacks on  the  p l a i n t i f f ’s cred i b i l i ty
and  p rovi d i ng  a  basi s fo r the  suggest i on  tha t  she  was m a l i ngeri ng .   No t i ng  tha t  the  m en t i on  o f  i nsu rance  du ri ng  t ri a l  no  l onger necessari l y resu l ts i n  the
j u ry’s au tom at i c d i scharge  (as courts understand  tha t  j u ri es share  the  genera l  pub l i c awareness tha t  m o to r veh i cl es a re  i nsu red ),  the  Court  o f  Appea l
u l t i m a te l y he l d  tha t  the  i n fo rm at i on  abou t  the  AB se t t l em en t was no t  p roperl y adm i t ted .  

T he  Court  o f  Appea l  revi ewed  the  p ri nci p l es govern i ng  the  adm i ssi b i l i ty o f  AB se t t l em en ts,  wh i ch  i ncl ude :

T he  t ri a l  j udge  has b road  d i scre t i on  to  con tro l  the  p roceed i ngs to  ensure  t ri a l  fa i rness;

On ta ri o ’s hyb ri d  m o to r veh i cl e  acci den t  com pensa t i on  system  i s p ri m ari l y concerned  wi th  the  adequa te  com pensa t i on  o f  i n j u red  pe rsons.  A t  the  t ri a l
o f  a  to rt  cl a i m , i t  fa l l s to  the  j u ry to  award  dam ages on  a  g ross basi s and  to  the  t ri a l  j udge  to  deduct  co l l a te ra l  bene f i ts;

T he  t ri a l  j udge  m ust  deci de  con textua l l y whe the r and  to  wha t  exten t  evi dence  abou t  the  AB se t t l em en t i s to  be  adm i t ted ,  wh i ch  i nvo l ves f i rst
assessi ng  re l evance  and  then  whe the r the  p roba t i ve  va l ue  o f  the  evi dence  wou l d  ou twe i gh  i ts p re j ud i ci a l  e ffects;

Evi dence  regard i ng  som e o f  the  i nd i vi dua l  bene f i ts rece i ved  i n  the  AB se t t l em en t wou l d  be  re l evan t  and  adm i ssi b l e  i f  the  a l l ega t i on  were  m ade
tha t  a  p l a i n t i f f ’s abuse  o f  a  bene f i t  wou l d  have  an  i m pact  on  the  ca l cu l a t i on  o f  to rt  dam ages.  Fo r exam p l e ,  i f  the  de fence  p l eads tha t  the  p l a i n t i f f
fa i l ed  to  use  the  ea rm arked  se t t l em en t p roceeds to  m i t i ga te  ce rta i n  re l a ted  fu tu re  l osses,  then  de ta i l s o f  those  paym ents wi l l  be  d i rect l y re l evan t  to
whe the r the  de fendan t  i s l i ab l e  fo r fu tu re  l osses;
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T he  to ta l i ty  o f  the  AB se t t l em en t wou l d  ra re l y be  re l evan t  and  wou l d  usua l l y be  m ore  p re j ud i ci a l  than  p roba t i ve ,  pa rt i cu l a rl y i n  a  j u ry t ri a l ,  even
when  the  de fence  a l l eges tha t  the  p l a i n t i f f  i s m a l i nge ri ng  o r l acks the  m ot i va t i on  to  work;

T here  a re  pub l i c po l i cy g rounds fo r be i ng  cau t i ous i n  adm i t t i ng  evi dence  o f  an  AB se t t l em en t as i t  m ay e ffect i ve l y sub j ect  the  p l a i n t i f f  to  “doub l e
j eopardy”.  T he  Court  o f  Appea l  ci ted  Just i ce  Leach  i n  Isma i l  v.  Fl emi ng fo r the  p roposi t i on  tha t  the  “use  o f  co l l a te ra l  en t i t l em en ts p rem i sed  on
d i sab i l i ty  to  support  a rgum ents o f  ab i l i ty ,  i n  o rde r to  underm i ne  resi dua l  cl a i m s fo r recovery no t  addressed  by such  co l l a te ra l  bene f i ts,  seem s no t
on l y i ron i c bu t  un fa i r; ” and

Where  evi dence  o f  an  AB se t t l em en t i s be fo re  a  j u ry,  the  j u ry i nstruct i ons shou l d  ca re fu l l y exp l a i n  how the  m oto r veh i cl e  acci den t  com pensa t i on
system  funct i ons i n  On ta ri o ,  i ncl ud i ng  the  p l a i n t i f f ’s en t i t l em en t to  sta tu to ry acci den t  bene f i ts,  and  the  d i st i nct  ro l es o f  the  t ri a l  j udge  and  the  j u ry
i n  se t t i ng  the  to rt  dam ages and  accoun t i ng  fo r bene f i ts rece i ved .  T he  j u ry shou l d  be  i nstructed  no t  to  reduce  the  award  o f  dam ages because  i t
be l i eves tha t  the  bene f i ts have  com pensa ted  the  p l a i n t i f f  adequa te l y fo r the  acci den t .

T he  Court  o f  Appea l  deci ded  tha t  si nce  the re  was no th i ng  i n  the  Sta tem ent o f  De fence  pu t t i ng  the  AB se t t l em en t i n  i ssue ,  tha t  evi dence  was i m properl y
adm i t ted  and  cou l d  no t  be  used  to  bo l ste r the  m a l i ngeri ng  theory.  T he  Court  o f  Appea l  was pa rt i cu l a rl y cri t i ca l  o f  the  de fence ’s a t tem pt to  po rt ray the
AB se t t l em en t as an  “unearned  wi nd fa l l ”,  and  the  to rt  cl a i m  as ano the r po ten t i a l  unearned  wi nd fa l l .

Takeaways

As no ted  above ,  th i s deci si on  i s a  m ust-read  fo r i ts gu i dance  on  t ri a l  conduct  and  p rocedure :

Regard i ng  the  i nvo l vem ent o f  se l f -rep resen ted  l i t i gan ts:

T he  t ri a l  j udge  has “speci a l  du t i es” to  se l f -rep resen ted  l i t i gan ts vi s-à -vi s p rocedure  and  ru l es o f  evi dence .

T ri a l  counse l  have  genera l  e th i ca l  ob l i ga t i ons to  b ri ng  to  the  court ’s a t ten t i on  b i nd i ng  au tho ri t i es tha t  a re  on  po i n t  bu t  no t  ra i sed  by an
opponen t ,  and  to  assi st  the  t ri a l  j udge ,  as o ff i ce rs o f  the  court ,  wi th  com p l ex l ega l  i ssues by,  fo r exam p l e ,  p repari ng  b ri e f i ng  no tes upon  request .

Wi th  respect  to  evi den t i a ry i ssues tha t  a re  pa rt i cu l a rl y com m on a t  pe rsona l  i n j u ry t ri a l s:

Care  m ust  be  taken  to  ensure  tha t  docum ents en te red  i n to  evi dence  a re  p roperl y f i l te red  by the  l eg i sl a t i on  and  f i rst  p ri nci p l es,  and  counse l  m ust
be  p roact i ve  and  coopera t i ve  i n  p repari ng  Jo i n t  Docum ent Bri e fs wi th  se l f -rep resen ted  l i t i gan ts.

A Jo i n t  Docum ent Bri e f  shou l d  be  “j o i n t l y” p repared .

As to  the  use  and  re l i ance  o f  the  AB se t t l em en t a t  the  t ri a l  o f  a  to rt  cl a i m :

Care  m ust  be  taken  i n  d ra f t i ng  the  p l ead i ngs to  ensure  as b road  use  as possi b l e  can  be  m ade  o f  wha t ,  a t  tha t  po i n t ,  wi l l  l i ke l y be  the  fu tu re
se t t l em en t o f  the  AB cl a i m .

Where  aspects o f  the  AB se t t l em en t a re  p roperl y adm i t ted  i n to  evi dence ,  the  to ta l i ty o f  the  AB se t t l em en t wi l l  ra re l y pass the  re l evance  and
pre j ud i ci a l  a ffect /p roba t i ve  va l ue  tests.

By:  George  R. Wray,  Eri n  VanderVeer

Servi ces:  Di spu tes,  Insu rance  Cl a i m  De fence
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