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ARTICLE

Ending a Class Action – Recent Guidance on Consent Discontinuances in Gradja v.
Barrick Gold Corp

In  a  recen t  deci si on ,  Grad ja  v.  Ba rri ck Go l d  Corp,  the  On ta ri o  Superi o r Court  o f  Just i ce  had  an  opportun i ty to  consi de r the  p ri nci p l es to  be  app l i ed
when  aski ng  fo r d i sm i ssa l  o f  a  p roposed  cl ass act i on  on  consen t .

T he  p l a i n t i f f ,  M r.  Grad j a ,  had  com m enced  a  p roposed  cl ass act i on  aga i nst  Barri ck Go l d  Corpora t i on  (Barri ck) cl a i m i ng  dam ages fo r a l l eged
m i srep resen ta t i ons re l a t i ng  to  Barri ck’s busi ness opera t i ons and  an  envi ronm enta l  acci den t  tha t  a ffected  the  busi ness’s f i nances.  T he  cl a i m  fo r
m i srep resen ta t i on  was advanced  pu rsuan t  to  com m on l aw p ri nci p l es and  pu rsuan t  to  a  sta tu to ry p rovi si on  i n  the  On ta ri o  Securi t i es Act.  To  support  the
cl a i m , counse l  fo r M r.  Grad j a  re ta i ned  l oca l  l ega l  counse l  i n  Argen t i na  to  assi st  i n  ob ta i n i ng  the  re l evan t  docum ents.  Un fo rtuna te l y,  l oca l  Argen t i n i an
counse l  were  unab l e  to  re tri eve  a l l  o f  the  docum ents and  cl ass counse l  fo rm ed  the  vi ew tha t  the  rem a i n i ng  docum ents were  un l i ke l y to  be
recovered .  Fo r th i s reason ,  M r.  Grad j a  i nstructed  h i s counse l  to  t ry to  d i sm i ss the  p roposed  cl ass act i on  on  a  wi thou t-costs basi s.

Fo l l owi ng  nego t i a t i ons,  the  pa rt i es ag reed  tha t  Barri ck wou l d  consen t  to  the  wi thou t-costs d i sm i ssa l  o f  the  p roposed  cl ass act i on  i n  exchange  fo r a  fu l l
and  f i na l  re l ease  o f  M r.  Grad j a ’s cl a i m s aga i nst  Barri ck.  As the  act i on  had  ye t  to  be  ce rt i f i ed ,  the  re l ease  d i d  no t  b i nd  any o f  the  pu ta t i ve  cl ass
m em bers.

In  consi de ri ng  the  pa rt i es’ request  fo r d i sm i ssa l ,  Pe rre l  J.  no ted  tha t  sect i on  29  o f  the  Cl ass Proceed i ngs Act ,  1992 requ i red  court  approva l  fo r the
d i scon t i nuance ,  abandonm ent o r se t t l em en t o f  a  cl ass act i on .  In  th i s case ,  Pere l l  J.  was o f  the  vi ew tha t  the  re l i e f  sough t  was equ i va l en t  to  an
“abandonm ent o r d i scon t i nuance” and  requ i red  tha t  the  court  be  sa t i sf i ed  tha t  the  pu ta t i ve  cl ass m em bers wou l d  no t  be  p re j ud i ced .

In  revi ewi ng  the  app l i cab l e  test ,  Pe re l l  J.  no ted  tha t  m o t i ons fo r d i scon t i nuance  and /o r abandonm ent wou l d  be  “ca re fu l l y scru t i n i zed ” and  tha t  the  court
shou l d  consi de r:  (1 ) whe the r the  p roceed i ng  was com m enced  fo r an  i m proper pu rpose ,(2 ) whe the r the re  wou l d  be  a  vi ab l e  rep l acem ent p l a i n t i f f  so  tha t
pu ta t i ve  cl ass m em bers were  no t  p re j ud i ced ,  and  (3 ) whe the r the  de fendan t  wou l d  be  p re j ud i ced .  T he  court  fu rthe r no ted  tha t  the  requ i rem en t tha t  a
court  approva l  o f  a  d i scon t i nuance  wou l d  sa t i sfy po l i cy ob j ect i ves,  i ncl ud i ng  the  de te rrence  o f  m eri t l ess cl ass p roceed i ngs and  ensu i ng  tha t  any adverse
e ffect  o f  a  d i scon t i nuance  cou l d  be  am e l i o ra ted .  Fu rthe r po l i cy reasons and  a  l eng th i e r d i scussi on  o f  the  pu rpose  o f  sect i on  29  o f  the  CPA m ay be
found  i n  an  ea rl i e r deci si on  o f  Pere l l  J.  –  Nayl o r v.  Co l op l ast  Canada  Corpora t i on.

In  Barri ck ,  Pe re l l  J.  no ted  tha t  sect i on  29  o f  the  CPA requ i res a  court ,  i n  approvi ng  a  d i scon t i nuance ,  to  consi de r whe the r no t i ce  o f  d i scon t i nuance
ough t  to  be  g i ven  to  pu ta t i ve  cl ass m em bers.  In  th i s case ,  Pere l l  J.  was o f  the  vi ew tha t  no t i ce  shou l d  be  p rovi ded .  T he  approved  no t i ce  advi sed
pu ta t i ve  cl ass m em bers tha t  the  act i on  was d i scon t i nued ,  tha t  a  d i scon t i nuance  m ean t tha t  the  act i on  wou l d  no t  be  con t i nu i ng ,  tha t  the  app l i cab l e
l i m i ta t i on  pe ri od  wou l d  beg i n  to  run  aga i n  and  tha t  l ega l  advi ce  shou l d  be  sough t .

Takeaway

T h i s case  assi sts i n  l ayi ng  ou t  a  roadm ap fo r counse l  who  wi sh  to  pu rsue  a  consen t  d i scon t i nuance  o r abandonm ent o f  a  p roposed  cl ass
act i on .  A l though  ci vi l  act i ons ou tsi de  o f  the  cl ass act i ons sphere  have  add i t i ona l  too l s to  dea l  wi th  cl a i m s tha t  a re  no t  d i l i gen t l y p rosecu ted  (fo r
exam p l e ,  i n  On ta ri o  an  act i on  m ay be  adm i n i st ra t i ve l y d i sm i ssed  fo r de l ay i f  no t  se t  down fo r t ri a l  wi th i n  f i ve  years),  such  too l s do  no t  exi st  fo r
p roposed  o r ce rt i f i ed  cl ass act i ons.  

Counse l  who  wi sh  to  consi de r a  d i scon t i nuance  o r abandonm ent o f  a  p roposed  o r ce rt i f i ed  cl ass act i on  wi l l  be  requ i red  to  consi de r wha t  (i f  any) no t i ce
wi l l  have  to  be  g i ven  to  the  pu ta t i ve  cl ass and  wha t  steps m ay be  requ i red  to  m i t i ga te  any po ten t i a l  adverse  e ffects o f  such  an  abandonm ent o r
d i scon t i nuance .  Counse l  shou l d  be  p repared  fo r the  court  to  take  a  ha rd  l ook a t  m o t i on  m ate ri a l s subm i t ted  fo r the  pu rposes o f  seeki ng  a
d i scon t i nuance .
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