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ARTICLE

Fort McKay v. Prosper boards, tribunals and the honour of the crown

Introduction

T he  A l be rta  Court  o f  Appea l  recen t l y he l d  i n  Fort  McKay Fi rst  Na t i on  v Prosper Pe tro l eum L td ,  2020  ABCA 163,  tha t  boards and  t ri buna l s a re
responsi b l e  fo r upho l d i ng  the  honour o f  the  Crown where  the i r deci si ons m ay a ffect  an  abori g i na l  ri gh t ,  regard l ess o f  whe the r i t  a l so  assesses Crown-
abori g i na l  consu l ta t i ons.  T he  deci si on ,  wh i l e  un i que  due  to  va ri ous p rom i ses m ade  and  docum ented  by the  A l be rta  governm ent,  expands the  po ten t i a l
scope  o f  consi de ra t i ons fo r boards and  t ri buna l s when  ad j ud i ca t i ng  on  quest i ons where  nego t i a t i ons wi th  Fi rst  Na t i ons o r an  abori g i na l  ri gh t  hang  i n  the
ba l ance .

Background

T he  case  was appea l ed  by the  Fort  M cKay Fi rst  Na t i on  (FM FN) to  the  A l be rta  Court  o f  Appea l  fo l l owi ng  the  A l be rta  Energy Regu l a to r’s (AER) June  2018
approva l  o f  Prosper Pe tro l eum  L td . ’s (Prosper) app l i ca t i on  to  bu i l d  i ts p roposed  10 ,000  ba rre l  pe r day Ri ge l  o i l  sands b i tum en  recovery p ro j ect  (the
Pro j ect) wi th i n  f i ve  ki l om etres o f  FM FN Reserves.

For som e years p ri o r to  the  AER’s deci si on ,  the  Governm ent o f  A l be rta  (A l be rta ) and  the  FM FN had  been  taki ng  pa rt  i n  ongo i ng  nego t i a t i ons to  deve l op
the  M oose  Lake  Access M anagem ent P l an  (M LAM P) to  address the  cum u l a t i ve  e ffects o f  o i l  sands deve l opm ent on  the  Fi rst  Na t i on 's T rea ty 8  ri gh ts.  T he
FM FN began  nego t i a t i ons wi th  A l be rta  i n  2001  to  deve l op  a  p l an  p ro tect i ng  i ts t rad i t i ona l  l ands i n  the  fo rm  o f  the  M LAM P. T he  M LAM P was to  be
subsum ed i n to  the  Lower Athabasca  Reg i ona l  P l an  (LARP),  and  becom e a  l ega l l y b i nd i ng  docum ent.  T he  FM FN speci f i ca l l y sough t  a  10 -ki l om etre
bu ffe r zone  a round  the i r l ands f rom  o i l  sands deve l opm ent as i t  had  a l ready l ost  70  pe r cen t  o f  i ts t rad i t i ona l  l ands to  the  deve l opm ent.  A l be rta
i n i t i a l l y den i ed  th i s request .  In  2014 ,  however,  A l be rta ’s then  Prem i e r Ji m  Pren t i ce ,  com m i t ted  vi a  a  l e t te r o f  i n ten t  to  com p l e t i ng  the  M LAM P wi th
p rovi si ons crea t i ng  a  10 -ki l om etre  bu ffe r zone  under the  LARP by Sep tem ber 30 ,  2015 .  T h i s “Pren t i ce  Prom i se ” was never fu rthe r cod i f i ed .

AER decision

T he  p ri nci pa l  quest i on  be fo re  the  AER was whe the r the  Pro j ect  was i n  the  pub l i c i n te rest .  T he  AER pane l  the re fo re  addressed  the  Pro j ect ’s sa fe ty,
e ff i ci ency and  i ts e ffects on  exi st i ng  abori g i na l  ri gh ts.  Gi ven  the  10 -ki l om etre  bu ffe r zone ,  the  FM FN took i ssue  wi th  the  Pro j ect ’s p roxi m i ty to  i ts rese rve
l ands.Wh i l e  the  AER found  tha t  the  Pro j ect  wou l d  d i srup t  the  Fi rst  Na t i ons’ connect i on  to  the  l and ,  i t  he l d  th i s was no t  an  i m pact  on  a  T rea ty 8  ri gh t ,
and  the re  was l i t t l e  rea l  evi dence  to  suggest  i n f ri ngem ent o f  an  abori g i na l  ri gh t  o the rwi se .  Ul t i m a te l y,  the  pane l  found  the  Pro j ect  was i n  the  pub l i c
i n te rest .  In  do i ng  so ,  i t  decl i ned  to  consi de r the  M LAM P nego t i a t i ons and  “Pren t i ce  Prom i se ” 10 -ki l om etre  bu ffe r zone  as the  nego t i a t i ons had  no t  ye t
concl uded .  Fu rthe r,  the  pane l  he l d  tha t  the  A l be rta  Cab i ne t  was requ i red  to  assess the  adequacy o f  p ro j ect  consu l ta t i ons and  the  honour o f  the  Crown
as i t  was sta tu te -ba rred  f rom  do i ng  so  i tse l f.

Alberta Court of Appeal

FM FN appea l ed  the  deci si on ,  a rgu i ng  the  AER com m i t ted  an  e rro r o f  l aw o r j u ri sd i ct i on  by fa i l i ng  to  consi de r the  honour o f  the  Crown and  fa i l i ng  to
de l ay approva l  o f  the  Pro j ect  un t i l  the  FM FN’s nego t i a t i ons wi th  A l be rta  abou t  the  M LAM P were  com p l e ted .

T he  A l be rta  Court  o f  Appea l  a l l owed  the  appea l ,  f i nd i ng  tha t  wh i l e  the  AER m ay be  sta tu te -ba rred  f rom  assessi ng  the  adequacy o f  Crown-abori g i na l
consu l ta t i on ,  the  AER was no t  re l i eved  o f  i ts du ty to  assess the  honour o f  the  Crown. T he  Court  he l d  tha t ,  where  em powered  to  consi de r quest i ons o f
l aw, t ri buna l s a l so  have  the  i m p l i ed  j u ri sd i ct i on  to  consi de r i ssues o f  const i tu t i ona l  l aw as they a ri se ,  wi thou t  a  cl ea r dem onstra t i on  tha t  the  l eg i sl a tu re
i n tended  to  excl ude  such  j u ri sd i ct i on .  T h i s i s especi a l l y so  where  the  board  o r t ri buna l  i s assessi ng  the  pub l i c i n te rest .

T he  Court  fu rthe r he l d ,  i n  the  con text  o f  p ro j ects tha t  m ay a ffect  abori g i na l  ri gh ts and ,  the re fo re  touch  on  const i tu t i ona l  du t i es,  a  p ro j ect  cl ea rl y canno t
be  i n  the  pub l i c i n te rest  i f  i t  b reaches const i tu t i ona l l y-p ro tected  abori g i na l  ri gh ts.  Wh i l e  the  AER was sta tu te -ba rred  f rom  assessi ng  the  adequacy o f
Crown consu l ta t i on ,  i t  was by no  m eans restri cted  f rom  assessi ng  the  du ty to  upho l d  the  honour o f  the  Crown, wh i ch  i s a  p rocedura l ,  i nstead  o f
substan t i ve  consi de ra t i on ,  and  the re fo re  b roader than  consu l ta t i on .

As the  FM FN and  A l be rta  ag reed  on  the  l e t te r o f  i n ten t  wh i ch  crea ted  the  Pren t i ce  Prom i se ,  and  M LAM P nego t i a t i ons were  underway,  com p l e t i ng  the
Pro j ect  i n  the  zone  tha t  was sub j ect  to  nego t i a t i ons wou l d  se rve  to  d i rect l y ci rcum ven t,  and  render i ne ffectua l ,  the  nego t i a t i ons them se l ves.  T h i s was
cl ea rl y a t  odds wi th  the  honour o f  the  Crown.

Furthe r,  as the  AER had  de fe rred  the  assessm ent o f  the  adequacy o f  consu l ta t i on  to  the  Cab i ne t ,  the  Court  a l so  he l d  the  AER canno t  avo i d  i ts sta tu to ry
du ty to  assess the  pub l i c i n te rest  by si m p l y de fe rri ng  to  the  Cab i ne t .  T he  requ i rem en t o f  Cab i ne t  approva l  does no t  i m m un i ze  the  AER from  i ts
requ i rem en t to  consi de r the  M LAM P nego t i a t i ons and  re l a ted  i ssues i nso fa r as they i m p l i ca te  the  honour o f  the  Crown.

T he  Court  the re fo re  he l d  the re  was no  basi s by wh i ch  to  decl i ne  to  address the  M LAM P as a  consi de ra t i on  i n  the  pub l i c i n te rest .  T he  appea l  was
a l l owed , the  AER deci si on  vaca ted ,  and  the  case  was rem i t ted  back to  the  AER to  rehear the  m atte r,  consi de ri ng  the  honour o f  the  Crown and  the
M LAM P p rocess.

Takeaway
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T h i s deci si on  requ i res boards and  t ri buna l s to  consi de r and  address the  honour o f  the  Crown when  de l i be ra t i ng  on  the  pub l i c i n te rest .  T ha t
consi de ra t i on  i s even  m ore  po i gnan t  where  som e l eve l  o f  Crown-abori g i na l  nego t i a t i ons a re  underway tha t  touch  on  the  sub j ect  m a tte r o f  the  heari ng .
Depend i ng  on  the  facts o f  the  case  be fo re  a  board ,  the  honour o f  the  Crown m ay need  to  be  assessed  as a  separa te  i tem  to  tha t  o f  consu l ta t i on  a l one .
Pro j ect  p roponen ts and  governm ents shou l d  no te  nego t i a t i ons,  governm enta l  p rom i ses,  l e t te rs o f  i n ten t ,  o r o the r si m i l a r i nd i ca t i ons m ay be  understood
as re f l ect i ng  on  the  honour o f  the  Crown i n  the  regu l a to ry con text .  Fu rthe r,  i n  som e ci rcum stances,  th i s m ay streng then  governm enta l  p rom i ses to  the
exten t  tha t  they con tem p l a te  som e fo rm  o f  act i on  vi s-à -vi s a  Fi rst  Na t i on .

The  au tho r w ou l d  l i ke  to  thank Jesse  Vreeken ,  a rt i cl i ng  studen t ,  fo r h i s con tri bu t i on .
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