
January 23, 2019

ARTICLE

2018 Top Ten: Regulatory Decisions of Importance to the Canadian Energy Industry
At the  beg i nn i ng  o f  2018 ,  ou r revi ew o f  the  2017  Canad i an  regu l a to ry even ts descri bed  them  as d ram at i c,  bu t  the  2018  saga  tu rned  ou t  to  be  no th i ng
short  o f  a  b l ockbuste r.  Pressure  bu i l t  up  to  a  bubb l e  po i n t  a t  the  federa l  and  p rovi nci a l  l eve l s o f  governm ents,  and  a t  the  Na t i ona l  Energy Board  (NEB),
regard i ng  i n te rj u ri sd i ct i ona l  p i pe l i nes tha t  p rovi de  m arke t  access fo r weste rn  Canad i an  o i l  and  gas p roduct i on .  By the  end  o f  the  year,  the  si tua t i on  was
a  m i xtu re  o f  pa rt i a l  success,  m a j o r se tback and  p rom i se  o f  hope .  Wh i l e  the  Governm ent o f  Canada  pu rchased  the  T rans M oun ta i n  Expansi on  Pro j ect  to
a l l evi a te  the  po l i t i ca l  ri sks associ a ted  wi th  i ts construct i on ,  the  Pro j ect  encoun te red  ye t  ano the r hu rd l e  when  i ts federa l  approva l  was sen t  back to  the
NEB fo r reconsi de ra t i on .  Fu rthe r,  quest i ons abou t  federa l /p rovi nci a l  j u ri sd i ct i on  ove r a  p i pe l i ne  who l l y wi th i n  a  p rovi nce  were  ra i sed  and  have
si gn i f i can t  i m p l i ca t i ons fo r si m i l a r faci l i t i es.

So  acu te  were  the  p i pe l i ne  capaci ty i ssues tha t  the  Governm ent o f  A l be rta  had  to  cu t  o i l  p roduct i on  to  decongest  the  bo t t l eneck and  i m prove  the
d i scoun ted  p ri ce  o f  A l be rta 's crude  o i l  tha t  cou l d  no t  access exte rna l  m arke ts.  Pri o r to  the  o i l  cu t ,  however,  the  A l be rta  Energy Regu l a to r (AER)
approved  a  new o i l  sands i n  si tu p ro j ect  wi th  a  si gna l  tha t  a  cap  on  cum u l a t i ve  i m pacts o f  o i l  sands deve l opm ent m ust  be  de te rm i ned  a t  the  po l i cy
l eve l .  T he  A l be rta  Ut i l i ty Com m i ssi on  (AUC),  on  the  o the r hand ,  approved  e l ectri ci ty genera t i on  and  t ransm i ssi on  faci l i t i es consi sten t  wi th  A l be rta 's
p l an  o f  30  pe rcen t  renewab l e  e l ectri ci ty by 2030 .

In  Bri t i sh  Co l um b i a ,  hyd rau l i c f ractu ri ng  was g i ven  a  thum bs-up  by the  Bri t i sh  Co l um b i a  Oi l  and  Gas Appea l  T ri buna l .  Fi na l l y,  i n  On ta ri o ,  the  On ta ri o
Energy Board  (OEB) approved  an  am a l gam at i on  o f  the  two  l a rgest  gas d i st ri bu t i on  com pan i es,  l a rge l y on  the  basi s tha t  the  dea l  wou l d  no t  cause  ha rm
to  On ta ri o  ra tepayers.

1 .  T rans M oun ta i n  Expansi on  pu rchased  by Canada ,  the  Pro j ect  Approva l  quashed  and  NEB reconsi de ri ng  aspects o f  the  Pro j ect 's 2016
Recom m enda t i on  Report

T he  T rans M oun ta i n  Expansi on  Pro j ect  (the  Pro j ect) wi tnessed  a  si gn i f i can t  p rom i se  and  a  m a j o r se tback i n  2018 .  In  the  sp ri ng ,  the  Pro j ect  was
con fron ted  wi th  uncerta i n ty am i dst  seem i ng l y i nsu rm oun tab l e  po l i t i ca l  and  l ega l  hu rd l es.  By the  fa l l ,  wh i l e  the  po l i t i ca l  ri sk seem ed to  have  decreased ,
the  Pro j ect  wen t  back to  the  NEB fo r reconsi de ra t i on  o f  re l a ted  m ari ne  sh i pp i ng .

Pro j ect  M i l estones i n  2018

In  ea rl y 2018 ,  the  Pro j ect  was m aki ng  p rog ress on  i ts de ta i l ed  rou te  heari ngs,  i ncl ud i ng  the  NEB's approva l  o f  de ta i l ed  rou te  Segm ents 1  & 2
(Edm onton  to  Jasper Na t i ona l  Park)  and  po rt i ons o f  Segm ent 7  (BC l ower m a i n l and ,  i ncl ud i ng  the  Burnaby M oun ta i n  tunne l ).

As the  de ta i l ed  rou te  heari ngs con t i nued  i n to  the  sp ri ng ,  K i nder M organ  sough t  g rea te r ce rta i n ty f rom  the  Governm ent o f  Canada  abou t  the  vi ab i l i ty o f
the  Pro j ect  i n  the  face  o f  m oun t i ng  po l i t i ca l ,  l ega l and  f i nanci a l  ri sks.  K i nder M organ  i m posed  a  dead l i ne  o f  M ay 31 ,  2018  fo r the  Governm ent o f
Canada  to  p rovi de  a  so l u t i on .  Short l y the rea f te r,  on  M ay 29 ,  2018 ,  the  Governm ent o f  Canada  announced  i ts deci si on  to  pu rchase  the  Pro j ect  fo r $4 .5
b i l l i on ,  a f te r o the r p roposed  so l u t i ons were  re j ected .  T he  pu rchase  t ransact i on  cl osed  on  August  31 ,  2018 .

M eanwh i l e ,  on  August  30 ,  2018 ,  the  Federa l  Court  o f  Appea l  re l eased  i ts deci si on  i n  Tsl e i l -Wau tu th  Na t i on  v.  Canada  (At to rney Genera l ).  T he  deci si on
quashed  the  Order i n  Counci l  tha t  approved  the  Pro j ect  and  nu l l i f i ed  the  NEB's Cert i f i ca te  o f  Pub l i c Conven i ence  and  Necessi ty (CPCN) on  the  basi s
tha t  the  Governm ent o f  Canada  had  engaged  i n  a  f l awed  consu l ta t i on  p rocess wi th  a ffected  Ind i genous com m un i t i es,  and  tha t  the  NEB unreasonab l y
fa i l ed  to  consi de r Pro j ect-re l a ted  m ari ne  sh i pp i ng  i m pacts f rom  i ts envi ronm enta l  assessm ent o f  the  Pro j ect .  Consequen t l y,  construct i on  act i vi t i es
re l a t i ng  to  the  Pro j ect  were  ha l ted .

On  Sep tem ber 21 ,  2018 ,  the  Governm ent o f  Canada  i ssued  a  new Order i n  Counci l  re fe rri ng  the  Pro j ect  back to  the  NEB fo r reconsi de ra t i on  o f  the
i m pact  o f  the  Pro j ect-re l a ted  m ari ne  sh i pp i ng ,  wh i l e  re i n i t i a t i ng  i ts own  consu l ta t i on  p rocess wi th  a ffected  Ind i genous com m un i t i es.

T he  NEB reconsi de ra t i on  p rocess rem a i ns ongo i ng .  On  January 10 ,  2019 ,  the  NEB re l eased  i ts d ra f t  cond i t i ons and  recom m enda t i ons re l a t i ng  to  the
reconsi de ra t i on  heari ng .  T he  NEB i s expected  to  de l i ve r i ts f i na l  report  on  the  reconsi de ra t i on  no  l a te r than  February 22 ,  2019 .

2 .  T he  Na t i ona l  Energy Board  approves the  North  M on tney M a i n l i ne  P i pe l i ne  Pro j ect  i n  Northeaste rn  BC to  p roceed  wi thou t  the Paci f i c NorthWest
L i que f i ed  Na tu ra l  Gas Faci l i ty

On  M ay 23 ,  2018 ,  the  NEB re l eased  i ts deci si on g ran t i ng  Nova  Gas T ransm i ssi on  L td . 's (NGT L) app l i ca t i on  to  va ry the  North  M on tney M a i n l i ne  Pro j ect
(the  Pro j ect) as p revi ousl y approved  i n  2015 .  T he  NEB a l l owed  the  Pro j ect  to  p roceed  no twi thstand i ng  the  cance l l a t i on  o f  a  p roposed  l i que f i ed  na tu ra l
gas faci l i ty wh i ch  underp i nned  the  i n i t i a l  app rova l .

T he  2015  approva l  was cond i t i ona l  upon  a  f i rm  i nvestm en t deci si on  be i ng  m ade  on  the  Paci f i c NorthWest L i que f i ed  Na tu ra l  Gas (PNW LNG) faci l i ty by
Pe tronas.  T he  Pro j ect  was i n tended  to  i ncl ude  a  westbound  segm ent to  connect  to  the  PNW LNG faci l i ty,  and  the  m a j o ri ty o f  the  gas sh i pped  on  the
Pro j ect  was expected  to  f l ow to  tha t  faci l i ty.   T he  f i rm  i nvestm en t deci si on  d i d  no t  occu r and  the  "sunse t  cl ause"  dead l i ne  fo r NGT L to  sta rt  construct i on
o f  the  Pro j ect  approached .  NGT L sough t  to  va ry the  cond i t i ons o f  the  Pro j ect  i n  o rde r to  a l l ow i t  to  connect  so l e l y to  the  exi st i ng  NGT L p i pe l i ne
ne twork i n  A l be rta ,  wi th  no  se rvi ce  runn i ng  west .

Gi ven  the  h i gh  stakes i n  p i pe l i ne  act i vi t i es i n  Northeaste rn  Bri t i sh  Co l um b i a ,  the  NEB conducted  a  pub l i c heari ng  o f  the  va ri ance  app l i ca t i on .  A
num ber o f  i n te rested  pa rt i es part i ci pa ted  i n  the  heari ng  i ncl ud i ng  gas p roducers opera t i ng  i n  the  North  M on tney,  com pet i to r p i pe l i nes,  and  a ffected
Ind i genous g roups.  Wh i l e  som e com pet i to rs,  such  as Westcoast  Energy Inc. ,  opposed  the  Pro j ect  and  a rgued  am ong  o the r reasons tha t  the  Pro j ect  was
no  l onger needed  wi thou t  the  PNW LNG faci l i ty,  a  num ber o f  North  M on tney p roducers supported  the  Pro j ect  wi thou t  the  PNW LNG faci l i ty.

T he  NEB u l t i m a te l y g ran ted  NGT L 's app l i ca t i on  to  va ry the  cond i t i ons o f  the  Pro j ect  (and  approved  associ a ted  faci l i t i es) g i vi ng  North  M on tney
producers a  new rou te  eastward .  However,  the  NEB re j ected  the  exi st i ng  To l l  Order f rom  the  2015  approva l  on  the  basi s tha t  i t  d i d  no t  accu ra te l y re f l ect
cost  causa t i on  on  the  new faci l i t i es.  NGT L was g ran ted  l eave  to  re -app l y fo r a  revi sed  to l l  m e thodo l ogy.

3 .  T he  Na t i ona l  Energy Board  d i rects Enbri dge  to  consu l t  stakeho l de rs towards the  reso l u t i on  o f  the  M a i n l i ne 's Apport i onm ent and  A i r Ba rre l s
Nom i na t i on  i ssues

On June  6 ,  2018 ,  Bri t i sh  Pe tro l eum  (BP) f i l ed  a  No t i ce  o f  Com p l a i n t wi th  the  NEB a l l eg i ng  tha t  Enbri dge  P i pe l i nes Inc.  (Enbri dge) un reasonab l y
deci ded  to  i m p l em ent,  and  then  l a te r resi l ed  f rom , the  Supp l y Veri f i ca t i on  Procedure  (the  Procedure ).  T he  Procedure  was fo r ve ri fyi ng  tha t  sh i ppers on
the  Enbri dge  M a i n l i ne  P i pe l i ne  (the  M a i n l i ne ) had  adequa te  supp l y to  fu l f i l l  the  vo l um es tha t  they were  nom i na t i ng  fo r t ransporta t i on  on  the  M a i n l i ne
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each  m on th .

Enbri dge 's deci si on  to  i m p l em ent the  Procedure  a rose  ou t  o f  the  ch ron i c apport i onm ent i ssues re l a t i ng  to  the  constra i ned  M a i n l i ne  capaci ty.  Som e
sh i ppers appeared  to  be  ove r-nom i na t i ng  vo l um es re l a t i ve  to  the i r ava i l ab l e  supp l y on  a  m on th l y basi s to  m axi m i ze  the  capaci ty they wou l d  be
a l l oca ted  a f te r apport i onm ent was app l i ed .  T he  Procedure ,  announced  on  M ay 24 ,  2018  and  e ffect i ve  Ju l y 2018 ,  wou l d  have  l i m i ted  the  vo l um es
sh i ppers were  pe rm i t ted  to  nom i na te  based  on  the i r 12 -m on th  ro l l i ng  ave rage  o f  actua l  vo l um es i n j ected  i n to  the  M a i n l i ne ,  p l us an  add i t i ona l
pe rcen tage  a l l owance  depend i ng  on  the  type  o f  o i l .  However,  Enbri dge  announced  on  June  4 ,  2018  tha t  the  Procedure  wou l d  no t  be  i m p l em ented  i n
Ju l y bu t  wi thou t  any d i rect i on  as to  i ts fu tu re  i m p l em enta t i on .

T he  basi s o f  BP 's com p l a i n t  i ncl uded  th ree  g rounds:  (a ) revoki ng  the  Procedure  wi th i n  the  o rd i na ry t rad i ng  pe ri od  crea ted  un reasonab l e  and
unnecessary uncerta i n ty i n  the  m arke t ;  (b ) Enbri dge  fa i l ed  to  su ff i ci en t l y consu l t  wi th  i ts sh i ppers be fo re  m aki ng  bo th  the  deci si on  to  i m p l em ent the
Procedure  and  the  deci si on  to  revoke  i t ;  and  (c) the  l ack o f  ce rta i n ty regard i ng  any fu tu re  i m p l em enta t i on  o f  the  Procedure  i m posed  undue  m arke t  ri sks
on  sh i ppers.

Pursuan t  to  com m ents rece i ved  f rom  i n te rested  pa rt i es,  the  NEB deci ded  no t  to  conduct  a  heari ng  and  d i rected  Enbri dge  to  consu l t  wi th  i ts
stakeho l de rs to  deve l op  a  so l u t i on  to  the  apport i onm ent i ssues.  Enbri dge  com m i t ted  to  no t :  (a ) i m p l em ent any supp l y ve ri f i ca t i on  p rocedures wi thou t
the  NEB's approva l ;  (b ) change  exi st i ng  p rocedures du ri ng  a  t rad i ng  pe ri od  o the r than  i n  excep t i ona l  ci rcum stances;  and  (c) p rovi de  sh i ppers wi th  a t
l east  one  m on th 's no t i ce  p ri o r to  i m p l em ent i ng  any fu tu re  so l u t i ons i n  respect  o f  the  ove r-nom i na t i on  i ssue .

Com m erci a l  d i scussi ons re l a t i ng  to  ove r-nom i na t i ons and  apport i onm ent on  the  M a i n l i ne  a re  ongo i ng .  Recen t l y,  the  NEB re l eased  i ts own  report on  the
sta te  o f  Weste rn  Canad i an  crude  o i l  supp l y,  m arke ts,  and  p i pe l i ne  capaci ty,  i ncl ud i ng  an  assessm ent o f  apport i onm ent ra tes on  federa l l y-regu l a ted  o i l
p i pe l i nes.

M eanwh i l e ,  i n  Decem ber 2018 ,  the  A l be rta  Governm ent cu t  o i l  p roduct i on and  i n t roduced  new p roduct i on  cu rta i l m en t  ru l es i n  o rde r to  decongest  the
p i pe l i ne  capaci ty bo t t l eneck and  cl ose  the  p ri ci ng  gap  be tween  Weste rn  Canad i an  o i l  and  the  US benchm arks.  T hese  and  o the r i ssues su rround i ng
Weste rn  Canada 's l and l ocked  o i l  and  gas resources a re  expected  to  fu l l y un fo l d  i n  2019 .

4 .  T he  Na t i ona l  Energy Board  de te rm i nes a  pri ma  faci e case  fo r fede ra l  j u ri sd i ct i on  ove r Coasta l  GasL i nk P i pe l i ne

In  2014 ,  T ransCanada  P i pe l i nes L i m i ted  (T CPL) ob ta i ned  approva l  fo r the  deve l opm ent o f  the  Coasta l  GasL i nk Pro j ect  (the  Pro j ect) f rom  the  Bri t i sh
Co l um b i a  Oi l  and  Gas Com m i ssi on .  T he  Pro j ect  i s l oca ted  en t i re l y wi th i n  the  p rovi nci a l  bo rde rs o f  Bri t i sh  Co l um b i a  and  does no t  connect  to  any
exi st i ng  federa l l y-regu l a ted  faci l i t i es.  T he  Pro j ect  wou l d  rece i ve  gas f rom  wi th i n  Bri t i sh  Co l um b i a  and  t ransport  i t  to  a  p roposed  l i que f i ed  na tu ra l  gas
(LNG) export  faci l i ty opera ted  by LNG Canada  Deve l opm ent Inc.  near K i t i m a t .

On  Ju l y 30 ,  2018 ,  an  app l i ca t i on  was f i l ed  a t  the  NEB by an  i nd i vi dua l  seeki ng  a  decl a ra t i on  tha t  the  Pro j ect  p roperl y fa l l s wi th i n  the  NEB's federa l
j u ri sd i ct i on  ra the r than  p rovi nci a l  j u ri sd i ct i on .  T he  basi s fo r the  app l i ca t i on  i s tha t  wh i l e  the  Pro j ect  i s l oca ted  wi th i n  p rovi nci a l  boundari es,  i n  the
fu tu re  i t  i s l i ke l y to  connect  to  the  exi st i ng  federa l l y-regu l a ted  NGT L system  the reby becom i ng  funct i ona l l y i n teg ra ted  and  fo rm i ng  pa rt  o f  a  si ng l e
federa l  work o r undertaki ng .  T he  app l i can t  a rgued  tha t  the  fundam enta l  pu rpose  o f  the  Pro j ect  i s to  m ove  gas f rom  the  Weste rn  Canad i an  Sed i m en ta ry
Basi n  (i ncl ud i ng ,  po ten t i a l l y a t  som e po i n t ,  gas f rom  the  exi st i ng  NGT L system ) to  the  coast  fo r i n te rna t i ona l  export .  Fu rthe r,  the  app l i can t  a rgued  tha t
bo th  Coasta l  GasL i nk and  NGT L a re  under T CPL 's com m on m anagem ent and  con tro l .

Coasta l  GasL i nk,  am ong  o the r th i ngs,  a rgued  tha t  the  app l i ca t i on  was un t i m e l y,  havi ng  been  b rough t  fou r yea rs a f te r the  approva l  was i ssues,  and  an
abuse  o f  p rocess desi gned  to  f rustra te  na tu ra l  gas deve l opm ent i n  Bri t i sh  Co l um b i a .  Coasta l  GasL i nk fu rthe r a rgued  tha t  i n  the  absence  o f  an  exi st i ng
o r app l i ed -fo r connect i on  to  the  NGT L system , the  Pro j ect  canno t  be  sa i d  to  fo rm  part  o f  a  federa l  work o r undertaki ng .

Fo l l owi ng  com m ents f rom  i n te rested  pa rt i es, the  NEB de te rm i ned  tha t  the  app l i can t  estab l i shed  a  pri ma  faci e case  tha t  the  Pro j ect  m ay fo rm  part  o f  a
federa l  undertaki ng .  As a  resu l t ,  a  fo rm a l  heari ng  p rocess i s now underway wi th  evi dence  and  a rgum ent se t  fo r the  f i rst  quarte r o f  2019 .

T h i s i s no t  the  on l y ongo i ng  p roceed i ng  re l a t i ng  to  the  federa l /p rovi nci a l  j u ri sd i ct i ons ove r p i pe l i nes i n  Canada .  In  2018 ,  a  re fe rence  case was
com m enced  a t  the  Bri t i sh  Co l um b i a  Court  o f  Appea l  respect i ng  the  ab i l i ty o f  Bri t i sh  Co l um b i a  to  i m p l em ent new envi ronm enta l  l eg i sl a t i on  to  regu l a te
the  t ransporta t i on  o f  heavy o i l  th rough  the  p rovi nce .  Ora l  a rgum ent has been  se t  fo r M arch  2019 .  Depend i ng  on  the i r respect i ve  ou tcom es,  bo th  o f
these  cases m ay have  a  si gn i f i can t  i m pact  on  the  regu l a to ry l andscape  ove r the  com i ng  years.

5 .  T he  AER approves Prosper Pe tro l eum  L td . 's 2013  App l i ca t i ons fo r i ts Oi l  Sands SAGD Ri ge l  Pro j ect

On  June  12 ,  2018 ,  the  A l be rta  Energy Regu l a to r ("AER" ) f i na l l y i ssued  i ts deci si on  approvi ng  a  se ri es o f  app l i ca t i ons fo r construct i on  o f  a  new o i l  sands
steam -assi sted  g ravi ty d ra i nage  p ro j ect  (the  Pro j ect) by Prosper Pe tro l eum  L td .  near Fo rt  M cKay,  A l be rta .  T he  Pro j ect  i s expected  to  p roduce  up  to
1 ,600m 3/d  (10 ,000  bb l /d ) o f  b i tum en  once  i n  se rvi ce .  T he  app l i ca t i ons fo r the  Pro j ect  were  f i l ed  i n  2013  bu t  the  heari ng  d i d  no t  com m ence  un t i l
January 2018 .

In te rested  pa rt i es i ncl uded  the  Fort  Ch i pewyan  M ét i s Loca l  125 ,  A thabasca  Ch i pewyan  Fi rst  Na t i on ,  Fo rt  M cKay Fi rst  Na t i on ,  Fo rt  M cKay M ét i s
Com m un i ty Associ a t i on  (Fo rt  M cKay M ét i s),  Fo rt  M cM urray M ét i s Loca l  1935 ,  M i ki sew Cree  Fi rst  Na t i on ,  and  Bri on  Energy Corpora t i on  (now Pe troCh i na
Canada).

Am ong  the  i ssues were  the  speci f i c i m pacts o f  Prosper's Ri ge l  p ro j ect  on  Abori g i na l  ri gh ts and  t rad i t i ona l  l and  use .  However,  the  AER de te rm i ned  tha t
the  M oose  Lake  Access M anagem ent P l an  (M LAM P) does no t  exi st  as a  subreg i ona l  p l an  and  consi de ra t i on  o f  i t  was no t  wi th i n  i ts m anda te .  In  June
2017 ,  the  Fort  M cKay Fi rst  Na t i on  f i l ed  a  No t i ce  o f  Quest i on  o f  Const i tu t i ona l  Law (NQCL) respect i ng  the  AER's deci si on  to  no t  hear i ssues re l a ted  to
the  M LAM P, and  requested  the  AER to  suspend  the  p roceed i ng  and  re fe r the i r quest i ons to  the  A l be rta  Court  o f  Queen 's Bench .  In  Ju l y 2017 ,  the  AER
sough t  subm i ssi ons f rom  the  pa rt i es on  the  re l evance  and  i m pacts o f  Suprem e Court  o f  Canada  deci si ons Cl yde  Ri ve r (Haml e t) v.  Pe tro l eum Geo-
Servi ces Inc.  and  Chi ppew as o f  the  Thames Fi rst  Na t i on  v.  Enbri dge  P i pe l i nes Inc.

T he  heari ng  was concl uded  i n  M arch  2018 .  T he  AER found  tha t  the  Pro j ect  m e t the  requ i rem en ts fo r wa te r use  under the  Water Act,  was consi sten t  wi th
the  Envi ronmenta l  Pro tect i on  and  Enhancement Act,  and  was i n  the  pub l i c i n te rest  ove ra l l .

T he  AER's deci si on  i s no tab l e  fo r i ts consi de ra t i on  o f  the  Pro j ect 's i m pact  on  hab i ta t  l oss i n  the  a rea .  T he  AER no ted  tha t  the  Pro j ect  i s si tua ted  i n  an
area  wi th  si gn i f i can t  exi st i ng  o i l  sands deve l opm ent,  bo th  i n  si tu  and  su rface  m i n i ng .  T he  AER exp l a i ned  tha t  wh i l e  the  cum u l a t i ve  e ffect  o f  the
Pro j ect  a l ongsi de  the  exi st i ng  deve l opm ents p rovi des i m portan t  con text  fo r understand i ng  the  severi ty o f  the  po ten t i a l  i m pacts o f  the  Pro j ect ,  i ts
deci si on  m ust  u l t i m a te l y be  based  on  Pro j ect-speci f i c i m pacts.  T he  AER concl uded  tha t  any deci si on  " to  ha l t  resource  and  i ndustri a l  deve l opm ent
genera l l y i n  an  a rea  … i s a  po l i cy-l eve l  deci si on "  ou tsi de  the  scope  o f  i ts revi ew.

6 .  T he  AER approves T ransCanada  P i pe l i nes L i m i ted 's Wh i te  Spruce  P i pe l i ne  Pro j ect

On  February 22 ,  2018 ,  the  AER approved  T CPL 's Wh i te  Spruce  P i pe l i ne  Pro j ect  (the  Pro j ect) i n  the  Fort  M cKay Area .  Wh i l e  th i s i s no t  an
i n te rp rovi nci a l  p i pe l i ne ,  i t  i nvo l ves two  crude  o i l  p i pe l i nes p rovi d i ng  an  i m portan t  l i nk tha t  wou l d  de l i ve r syn the t i c crude  f rom  Canad i an  Na tu ra l
Resources L i m i ted 's (CNRL) Hori zon  p rocessi ng  p l an t  to  the  Grand  Rap i ds P i pe l i ne  GP L td . 's M acKay Term i na l  (the  M acKay Term i na l ) fo r onward
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de l i ve ry to  m arke ts.  T he  Pro j ect  wi l l  accom m odate  an  expected  i ncrease  i n  p roduct i on  once  the  next  expansi on  phase  o f  the  Hori zon  P l an t  i s
i m p l em ented .

In  i ts deci si on ,  the  AER a l so  dea l t  square l y wi th  the  i ssue  o f  the  cum u l a t i ve  e ffects o f  o i l  sands deve l opm ent concen tra ted  i n  a  pa rt i cu l a r reg i on .  T he
Fort  M cKay Fi rst  Na t i on  (FM FN) i n te rvened  i n  the  heari ng ,  and  ra i sed  pa rt i cu l a r concerns abou t  wa te rcourse  crossi ngs,  wi l d l i fe  and  hab i ta t ,  he rb i ci de
use ,  and  the  cum u l a t i ve  e ffects o f  deve l opm ent on  the i r ab i l i ty to  exe rci se  the i r t rea ty and  Abori g i na l  ri gh ts i n  the  a rea .

T he  AER was asked  to  consi de r the  Low er Athabasca  Reg i ona l  P l an  (LARP), approved  by A l be rta  Envi ronm ent and  Parks i n  2012 ,  wh i ch  estab l i shed
fram eworks fo r m anag i ng  a i r and  wa te r qua l i ty and  l and  conserva t i on  i n  the  reg i on  i n  o rde r to  address the  cum u l a t i ve  e ffects o f  i ndustri a l  deve l opm ent
on  the  envi ronm ent.  T he  AER no ted  tha t  wh i l e  i t  i s requ i red  to  act  i n  acco rdance  wi th  the  LARPfram eworks,  the  LARPfram eworks re l a t i ng  to  the
exerci se  o f  t rea ty and  Abori g i na l  ri gh ts a re  no t  ye t  com p l e ted  o r i n  e ffect .  T he  AER sta ted  tha t  " [w]hen  com p l e te ,  such  f ram eworks shou l d  p rovi de
cl ea re r d i rect i on  and  gu i dance  to  the  AER i n  de te rm i n i ng  i ssues l i ke  those  ra i sed  by [FM FN] i n  th i s heari ng ."

T h i s deci si on  i s consi sten t  wi th  the  Prosper Pe tro l eum  Ri ge l  Pro j ect  deci si on  above ,  and  sends a  cl ea r si gna l  tha t  l i m i ts on  cum u l a t i ve  (as opposed  to
p ro j ect-speci f i c) e ffects m ust  be  de te rm i ned  a t  the  po l i cy l eve l .

Fu rthe r,  consi de ri ng  the  pend i ng  j u ri sd i ct i ona l  quest i on  i n  the  Bri t i sh  Co l um b i a  Coasta l  GasL i nk P i pe l i ne  Pro j ect ,  one  wonders whe the r T CPL 's A l be rta
Wh i te  Spruce  P i pe l i ne  Pro j ect  m ay som et i m e  be  opened  up  fo r si m i l a r j u ri sd i ct i ona l  consi de ra t i on .

7 .  The  A l be rta  Ut i l i t i es Com m i ssi on approves connect i ng  the  h i sto ri ca l l y i so l a ted  Jasper a rea  to  the  A l be rta  e l ectri ci ty g ri d

T he  A l be rta  Ut i l i t i es Com m i ssi on  (AUC),  i n  M ay 2018 ,  re l eased  i ts deci si on approvi ng  the  needs i den t i f i ca t i on  docum ent (NID) app l i ca t i on  and
associ a ted  t ransm i ssi on  faci l i t i es app l i ca t i ons to  connect  the  Jasper a rea  o f  A l be rta  to  the  A l be rta  g ri d  (the  A l be rta  In te rconnected  E l ectri c System ,
AIES).

T he  Jasper a rea  has been  an  i so l a ted  com m un i ty se rved  en t i re l y by l oca l  power genera t i on .  Due  to  the  ag i ng  l oca l  genera t i on  faci l i t i es,  the  A l be rta
E l ectri c System  Opera to r (AESO) assessed  a  l ong -te rm  need  fo r the  Jasper a rea  to  be  connected  to  the  AIES. AT CO El ectri c T ransm i ssi on  (AT CO) and
Al taL i nk M anagem ent L td .  (A l taL i nk) each  f i l ed  t ransm i ssi on  faci l i ty app l i ca t i ons to  j o i n t l y m ee t the  need  i den t i f i ed  by the  AESO. T he  AUC had  to
deci de  whe the r i t  i s i n  the  pub l i c i n te rest  to  supp l y Jasper wi th  e l ectri ci ty th rough  a  t ransm i ssi on  so l u t i on  o r to  con t i nue  usi ng  an  i so l a ted  genera t i on
system .

Am ong  the  i n te rveners was the  Jasper Envi ronm enta l  Associ a t i on  (JEA) seeki ng  to  have  the  ag i ng  l oca l  genera t i ng  un i ts rep l aced  wi th  new, dua l -fue l
(na tu ra l  gas and  d i ese l ) genera t i ng  un i ts ra the r than  connect i ng  to  the  AIES. T he  JEA's p ri m ary concern  was tha t  any new t ransm i ssi on  faci l i t i es wou l d
necessari l y run  th rough  Jasper Na t i ona l  Park.

Re j ect i ng  the  JEA's i so l a ted  genera t i on  a l te rna t i ve ,  the  AUC m ade  the  fo l l owi ng  key f i nd i ngs:

(a )   JEA 's genera t i on  op t i on  wou l d  no t  m ee t m i n i m um  re l i ab i l i ty requ i rem en ts,  wh i l e  the  new t ransm i ssi on  op t i on  wou l d  reduce  the  f requency and
dura t i on  o f  ou tages;

(b )   T he  envi ronm enta l  and  l and  use  i m pacts o f  the  new t ransm i ssi on  op t i on  cou l d  be  e ffect i ve l y m i t i ga ted ,  and  ove ra l l ,  i so l a ted  genera t i on  wou l d
have  a  g rea te r nega t i ve  l ong -te rm  i m pact  because  i t  wou l d  p ro l ong  the  Jasper a rea 's dependence  on  fossi l  fue l s;  and

(c)   T he  p ro j ect  cost  o f  the  new t ransm i ssi on  op t i on  wou l d  be  equa l  to  o r l ower than  rep l aci ng  the  exi st i ng  ag i ng  i so l a ted  genera t i on  faci l i t i es.

T he  AUC gave  consi de rab l e  we i gh t  to  the  ove ra l l  fue l  e ff i ci ency o f  the  AIES and  the  reduced  envi ronm enta l  i m pact  o f  an  i n teg ra ted  system  over the
l ong  te rm . T he  expected  i n -se rvi ce  da te  fo r the  new faci l i t i es i s Decem ber 30 ,  2019 .

8 .  The  A l be rta  Ut i l i t i es Com m i ssi on approves the  Sharp  Hi l l s Wi nd  Pro j ect  wi th  the  ta l l est  tu rb i nes tha t  had  no t  been  used  i n  A l be rta

Consi sten t  wi th  a  g rowi ng  t rend  toward  renewab l e  energy i n  A l be rta ,  the  AUC on  Sep tem ber 21 ,  2018 ,  re l eased  i ts deci si on  approvi ng  app l i ca t i ons by
EDP Renewab l es SH Pro j ect  GP L td .  (EDP) to  construct  and  opera te  a  298 .8  M W wi nd  power p ro j ect  and  co l l ecto r sta t i on  approxi m a te l y 18km  sou theast
o f  Consort ,  A l be rta  (the  Pro j ect).  T he  Pro j ect  wi l l  be  one  o f  the  l a rgest  wi nd -genera t i on  faci l i t i es i n  North  Am eri ca ,  consi st i ng  o f  83  tu rb i nes wi th  a  hub
he i gh t  o f  132  m ete rs and  a  ro to r d i am ete r o f  136  m ete rs,  m aki ng  them  the  ta l l est  tu rb i nes cu rren t l y app l i ed -fo r o r constructed  i n  A l be rta .

T he  Pro j ect  was st rong l y opposed  by the  Cl ea rvi ew Group ,  consi st i ng  o f  approxi m a te l y 62  fam i l i es who  resi de  i n  the  a rea .  T he  Cl ea rvi ew Group  a rgued
tha t  EDP fa i l ed  to  m ean i ng fu l l y consu l t  wi th  l oca l  resi den ts abou t  the  Pro j ect ,  ra i sed  aesthe t i c and  hea l th  concerns,  and  sta ted  tha t  the  envi ronm enta l
stud i es backi ng  the  Pro j ect  were  un re l i ab l e  because  tu rb i nes o f  th i s si ze  had  never faced  an  ob j ect i ve ,  th i rd -pa rty study i n  North  Am eri ca .

T he  AUC found  tha t  EDP's consu l ta t i on  sa t i sf i ed  i ts regu l a to ry requ i rem en ts.  Wh i l e  the  vi sua l  i m pact  was a  facto r i n  the  AUC's pub l i c i n te rest
de te rm i na t i on ,  i t  was no t  p roh i b i t i ve  and  the  AUC was sa t i sf i ed  tha t  the re  was a  ve ry l ow hea l th  and  sa fe ty ri sk.  Fi na l l y,  no twi thstand i ng  the  po ten t i a l
fo r ce rta i n  envi ronm enta l  i m pacts,  the  AUC de te rm i ned  tha t  those  i m pacts cou l d  be  e ffect i ve l y m i t i ga ted  by i m posi ng  cond i t i ons i ncl ud i ng  wi l d l i fe
m on i to ri ng ,  com p l yi ng  wi th  A l be rta  Envi ronm ent and  Parks report i ng  requ i rem en ts,  and  com p l yi ng  wi th  construct i on  and  opera t i ona l  m i t i ga t i on  p l ans.  

9 .  T he  Bri t i sh  Co l um b i a  Oi l  and  Gas Appea l  T ri buna l  Di sm i sses Appea l  Cha l l eng i ng  Sa fe ty o f  Hydrau l i c Fractu ri ng

In  Pena l ty Ranch  v.  Oi l  and  Gas Commi ssi on,  the  Bri t i sh  Co l um b i a  Oi l  and  Gas Appea l  T ri buna l  (the  T ri buna l ) d i sm i ssed  an  appea l  tha t  cha l l enged
perm i ts g ran ted  to  Crew Energy Inc.  (Crew) i n  respect  o f  i ts p roposed  hyd rau l i c f ractu ri ng  opera t i ons on  l ands l oca ted  i n  Northeaste rn  Bri t i sh
Co l um b i a .  T he  Appe l l an ts were  l easeho l de rs o f  Crown l and  on  wh i ch  the  we l l s were  l oca ted .  T hey asse rted  tha t  the i r i n te rests had  no t  been
su ff i ci en t l y addressed  when  the  pe rm i ts were  g ran ted ,  g i ven  concerns they had  ra i sed  abou t  the  po ten t i a l  i m pact  on  the i r d ri nki ng  wa te r (wh i ch  was
sourced  f rom  nearby na tu ra l  sp ri ngs) and  i nduced  se i sm i ci ty.

T he  T ri buna l  heard  evi dence  f rom  expert  wi tnesses on  the  po ten t i a l  i m pact  o f  hyd rau l i c f ractu ri ng  on  wa te r,  and  i n  pa rt i cu l a r whe the r the re  i s a  ri sk o f
con tam i na t i ng  po tab l e  wa te r as a  resu l t  o f  the  d ri l l i ng  and  com p l e t i on  o f  the  we l l s a t  i ssue ,  as we l l  as the  po ten t i a l  i m pact  o f  i nduced  se i sm i ci ty (i .e .
ea rthquakes tha t  m ay be  caused  as a  resu l t  o f  hyd rau l i c f ractu ri ng ) on  wa te r.  T he  T ri buna l  concl uded  tha t  the  exi st i ng  regu l a t i ons i n  p l ace  i n  Bri t i sh
Co l um b i a ,  com b i ned  wi th  the  com pany's com m i tm en t to  m a i n ta i n i ng  sa fe  p ract i ces,  were  su ff i ci en t  to  address the  Appe l l an ts'  concerns,  i ncl ud i ng  the i r
concerns regard i ng  i nduced  se i sm i ci ty and  po ten t i a l  i m pact  to  g roundwate r.

T he  T ri buna l  d i sm i ssed  the  appea l  and  uphe l d  the  pe rm i ts.  T h i s case  i s the  f i rst  reported  deci si on  i n  Bri t i sh  Co l um b i a  tha t  d i rect l y addresses i ssues
around  the  po ten t i a l  i m pact  o f  hyd rau l i c f ractu ri ng  on  g roundwate r and  i nduced  se i sm i ci ty,  and  the  su ff i ci ency o f  regu l a t i ons re l a t i ng  to  such  i ssues.

10 .  T he  On ta ri o  Energy Board  i ssues approva l  fo r the  am a l gam at i on  o f  the  two  l a rgest  gas d i st ri bu t i on  com pan i es,  Enbri dge  and  Un i on
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On August  30 ,  2018 ,  the  OEB i ssued  i ts deci si on approvi ng  the  am a l gam at i on  o f  Enbri dge  Gas Di st ri bu t i on  Inc.  (Enbri dge) and  Un i on  Gas L i m i ted
(Un i on ),  i n  a  dea l  tha t  resu l ted  i n  a  new si ng l e  en t i ty se rvi ng  the  vast  m a j o ri ty o f  On ta ri o  ra tepayers.

Enbri dge  and  Un i on  f i l ed  fo r approva l  o f  the  am a l gam at i on  on  Novem ber 2 ,  2017 ,  as we l l  as fo r a  new ra te  se t t i ng  m echan i sm  on  Novem ber 23 ,  2017 .
T he  two  app l i ca t i ons were  conso l i da ted  and  the  o ra l  heari ng  took p l ace  be tween  M ay 3  and  M ay 28 ,  2018 .

T he  OEB de te rm i ned  tha t  the  re l evan t  test  to  app l y i n  consi de ri ng  the  am a l gam at i on  was the  "no  ha rm "  test .  T he  OEB accep ted  the  a rgum ent o f
Enbri dge  and  Un i on  tha t  an  am a l gam ated  en t i ty wou l d  be  capab l e  o f  m a i n ta i n i ng  the  re l i ab i l i ty and  qua l i ty o f  gas se rvi ce  i n  On ta ri o ,  tha t  the  en t i ty
wou l d  be  f i nanci a l l y vi ab l e ,  and  tha t  the re  wou l d  no t  be  a  nega t i ve  i m pact  on  the  cost  o f  se rvi ce  to  each  u t i l i ty's cu rren t  custom ers.  In  fact ,  the  OEB
de te rm i ned  tha t  cost  e ff i ci enci es cou l d  be  ga i ned  th rough  the  am a l gam at i on .

T he  OEB a l so  g ran ted  the  u t i l i t i es'  request  to  de fe r a  rebasi ng  o f  the i r ra tes fo r f i ve  years i n  o rde r to  a l l ow them  to  i m p l em ent the  m echan i cs o f  the
am a l gam at i on .  Enbri dge  and  Un i on  were  g ran ted  pe rm i ssi on  i n  the  m ean t i m e  to  m ake  an  annua l  ra te  change  based  on  a  p ri ce  cap  i ndex te the red  to
i n f l a t i on .

At  the  t i m e  o f  the  app l i ca t i ons,  Enbri dge  and  Un i on  se rved  d i st i nct  geograph i ca l  a reas i n  On ta ri o .  Wh i l e  Enbri dge  se rved  the  Toron to /York,  Ni agara  and
Ottawa  reg i ons,  Un i on  se rved  m ost  o f  the  rem a i n i ng  reg i ons i n  sou the rn  and  no rthe rn  On ta ri o .  T he  i m pact  o f  the  am a l gam at i on  on  com pet i t i on  i n  the
Onta ri o  gas m arke t ,  po ten t i a l  new m arke t  en tran ts,  and  on  weste rn  Canad i an  gas p roducers who  se l l  i n to  On ta ri o ,  a re  a l l  i ssues tha t  a re  expected  to
un fo l d  i n  2019 .

BLG wi l l  con t i nue  to  m on i to r these  and  o the r regu l a to ry deve l opm ents on  the  f ron t  bu rne r and  p rovi de  upda tes.
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