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ARTICLE

Future Uncertainty In Plans Of Arrangement
In  Marquee  Energy L td  (Re),  2016  ABQB 563 ,  a  case  concern i ng  the  st ructu re  o f  the  p roposed  m erger be tween  A l be rta  Oi l sands Inc.  (“AOS”) and
M arquee  Energy L td .  (“M arquee”),  the  A l be rta  Court  o f  Queen ’s Bench  cast  a  degree  o f  uncerta i n ty i n  wha t  has h i sto ri ca l l y been  a  p red i ctab l e  and
wi de l y used  a rrangem ent p rocess under the  Busi ness Corpora t i ons Act (A l be rta ) (“ABCA”).  In  h i s deci si on  Just i ce  A.D. M acl eod  cha l l enged  the  fa i rness
o f  AOS’ deci si on  to  st ructu re  the  m erger by way o f  a  cou rt -supervi sed  p l an  o f  a rrangem ent pu rsuan t  to  Sect i on  193  o f  the  ABCA and  to  no t  p rovi de  the
AOS shareho l de rs wi th  a  ri gh t  to  vo te  on  the  p roposed  a rrangem ent.  In  wha t  m any i n  the  i ndustry consi de r a  su rp ri si ng  ru l i ng  i n  favour o f  AOS’s
si gn i f i can t  sha reho l de r,  Sm oothwate r Cap i ta l  Corpora t i on  (“Sm oothwate r”),  Just i ce  A.D. M acl eod  ru l ed  tha t  the  court  wou l d  no t  g ran t  a  f i na l  o rde r to
approve  the  a rrangem ent un l ess the  shareho l de rs o f  AOS had  vo ted  to  approve  the  a rrangem ent.  As a  resu l t ,  the re  i s now a  quest i on  as to  whe the r
acqu i ri ng  com pan i es m ay have  to  p rovi de  the i r sha reho l de rs wi th  a  ri gh t  to  vo te  on  a  p roposed  a rrangem ent under Sect i on  193  o f  the  ABCA,
no twi thstand i ng  tha t  ne i the r the  l eg i sl a t i on  no r the  po l i ci es o f  the  T SX Ven tu re  Exchange  con ta i n  a  requ i rem en t fo r a  sha reho l de r vo te  o f  an  acqu i ri ng
com pany when  the  shares o f  the  acqu i ri ng  com pany a re  no t  be i ng  a rranged .  T he  appea l  o f  the  deci si on  i s schedu l ed  to  be  heard  on  Novem ber 9 ,  2016 .

Legislation

T here  a re  d i ffe ren t  ways to  m erge  o r am a l gam ate  com pan i es under the  ABCA. Sect i on  183  o f  the  ABCA p rovi des fo r the  am a l gam at i on  o f  two  o r m ore
arm ’s l eng th  co rpo ra t i ons and  requ i res tha t  the  shareho l de rs o f  each  o f  the  am a l gam at i ng  com pan i es approve  the  p roposed  am a l gam at i on  by no t  l ess
than  two-th i rds approva l .  Where  the  co rpo ra t i ons a re  no t  a t  a rm ’s l eng th ,  Sect i on  184  o f  the  ABCA m ay be  used  wh i ch  p rovi des fo r sho rt -fo rm
am a l gam at i ons (e .g .  where  a  com pany wi shes to  am a l gam ate  wi th  i ts who l l y owned  subsi d i a ry),  i n  wh i ch  case  shareho l de r approva l  o f  the
am a l gam at i on  i s no t  requ i red .

A l te rna t i ve l y,  Sect i on  193  o f  the  ABCA governs court -supervi sed  a rrangem ents.  Sect i on  193(3 ) speci f i ca l l y sta tes tha t  a  cou rt -supervi sed  a rrangem ent
m ay on l y be  used  i n  the  even t  tha t  i t  i s “i m pract i cab l e ” to  e ffect  the  a rrangem ent under any o the r app l i cab l e  p rovi si on  o f  the  ABCA. Hi sto ri ca l l y,  the
courts have  typ i ca l l y no t  requ i red  the  shareho l de rs o f  the  acqu i re r com pany to  approve  the  p roposed  a rrangem ent because  the i r sha res a ren ’t  be i ng
arranged ;  the  on l y sha reho l de rs pe rm i t ted  to  vo te  upon  the  a rrangem ent wou l d  usua l l y be  the  shareho l de rs o f  the  com pany be i ng  acqu i red ,  whose
securi t i es a re  be i ng  “a rranged” under the  a rrangem ent.

Background

AOS rece i ved  rough l y $35  m i l l i on  i n  2015  f rom  the  Governm ent o f  A l be rta  fo r the  cance l l a t i on  o f  ce rta i n  o i l  sands l i censes i n  an  u rban  deve l opm ent
reg i on  o f  Fo rt  M cM urray.  AOS and  M arquee ,  who  had  conven t i ona l  o i l  and  gas asse ts bu t  needed  be t te r cap i ta l i za t i on ,  en te red  i n to  d i scussi ons i n
re l a t i on  to  a  m erger.  Sm oothwate r,  a  ho l de r o f  approxi m a te l y 14% o f  the  shares o f  AOS, ob j ected  to  th i s m erger as i t  wan ted  AOS to  d i st ri bu te  i ts cash
ou t  to  i ts sha reho l de rs i nstead .  T he  deci si on  no tes tha t  AOS i n i t i a l l y advi sed  the  CEO o f  Sm oothwate r tha t  AOS shareho l de rs wou l d  be  g i ven  a  vo te  on
the  m erger (though  the  deci si on  d i d  no t  con ta i n  a  descri p t i on  on  how the  CEO o f  Sm oothwate r had  been  so  advi sed).  However,  AOS and  M arquee
subsequen t l y announced  tha t  the  m erger wou l d  take  e ffect  by way o f  a  cou rt -supervi sed  p l an  o f  a rrangem ent under Sect i on  193  o f  the  ABCA (the
“Arrangem ent”),  wh i ch  m ean t tha t  the  AOS shareho l de rs wou l d  no t  be  en t i t l ed  to  vo te  on  the  Arrangem ent.

Pursuan t  to  the  Arrangem ent,  the  i n ten t i on  was tha t  each  M arquee  share  wou l d  be  exchanged  fo r 1 .67  shares o f  AOS, and  tha t  fo l l owi ng  the  pu rchase
o f  the  shares and  the  concl usi on  o f  the  Arrangem ent,  M arquee  and  AOS wou l d  ve rt i ca l l y am a l gam ate  under s.  184  o f  the  ABCA to  con t i nue  under the
nam e “M arquee  Energy L td .” T he  Arrangem ent was d ra f ted  i n  such  a  way as to  no t  i ncl ude  the  am a l gam at i on .  T h i s m ean t tha t  once  the  Arrangem ent
was com p l e ted ,  a  ve rt i ca l  am a l gam at i on  be tween  wha t wou l d  then  be  a  pa ren t  and  i ts who l l y-owned  subsi d i a ry cou l d  p roceed  wi thou t  a  sha reho l de r
vo te ,  pu rsuan t  to  Sect i on  184  o f  the  ABCA.

Sm oothwate r,  i n  opposi t i on  o f  the  m erger,  b rough t  an  app l i ca t i on  seeki ng  the  ri gh t  to  vo te  on  the  Arrangem ent.  M arquee  and  AOS opposed  the
app l i ca t i on ,  a rgu i ng  tha t  the  securi t i es o f  AOS were  no t  be i ng  a rranged  and  tha t  the  l ega l  ri gh ts o f  the  AOS shareho l de rs were  no t  a ffected  by the
Arrangem ent.

Decision

Even  though  th i s was i n  re l a t i on  to  an  am endm ent o f  an  i n te ri m  o rde r,  and  no t  the  f i na l  o rde r approvi ng  the  Arrangem ent,  the  court  app l i ed  the  test  se t
ou t  by the  Suprem e Court  o f  Canada  i n  BCE Inc.  v 1976  Deben tu reho l de rs, 2008  SCC 69  [BCE ]  to  de te rm i ne  whe the r o r no t  the  Arrangem ent shou l d  be
approved .  T he  court  i n  BCE con f i rm ed  tha t  p ri o r to  approvi ng  a  p l an  o f  a rrangem ent,  the  court  m ust  be  sa t i sf i ed  tha t :  (1 ) the  sta tu to ry p rocedures have
been  m et;  (2 ) the  app l i ca t i on  has been  pu t  fo rward  i n  good  fa i th ;  and  (3 ) the  a rrangem ent i s fa i r and  reasonab l e .  To  be  fa i r and  reasonab l e ,  the  Court
de te rm i ned  tha t  the  a rrangem ent m ust  have  a  va l i d  busi ness pu rpose  and  the  ob j ect i ons o f  those  whose  l ega l  ri gh ts a re  be i ng  a rranged  a re  be i ng
reso l ved  i n  a  fa i r and  ba l anced  way.  M acLeod  J.  found  tha t  the  tests i n  th i s case  cou l d  no t  be  m et.

Application and Analysis of the Test

Were  the  sta tu to ry p rocedures m et?

Furthe r to  the  p rovi si ons i n  the  ABCA, an  app l i ca t i on  under s.  193(3 ) canno t  be  b rough t  un l ess i t  i s i m pract i cab l e  to  e ffect  the  a rrangem ent under any
o the r p rovi si on  o f  the  ABCA. Here ,  M acLeod  J.  no ted  tha t  be fo re  the  court  “rubber-stam ps” an  a rrangem ent,  the  court  ough t  to  l ook a t  the  p roposed
arrangem ent ve ry ca re fu l l y and  shou l d  ba l ance  the  a l l eged  i m pract i cab i l i ty o f  usi ng  those  o the r p rovi si ons aga i nst  the  va l ue  o f  the  ri gh ts tha t  wou l d  be
sacri f i ced  i f  one  uses the  a rrangem ent p rocess ra the r than  the  p rovi si ons wh i ch  p rovi de  fo r the  approva l  o f  the  shareho l de r o f  bo th  am a l gam at i ng
com pan i es.  Sm oothwate r vi go rousl y a rgued  tha t  th i s “i m pract i cab i l i ty” requ i rem en t cou l d  no t  be  m et.  A l though  the  court  he l d  tha t  the re  m ay be  som e
i m pract i cab i l i ty i n  e ffect i ng  the  a rrangem ent under a  d i ffe ren t  p rovi si on  o f  the  ABCA, i t  decl i ned  to  m ake  a  ru l i ng  on  whe the r o r no t  s.193  (3 ) cou l d  be
sa t i sf i ed .



Ana l ysi s:  M acLeod  J.  no ted  tha t  the  Un i ted  Sta tes Securi t i es Act  o f  1933  m i gh t  cause  an  i ssue  o f  i m pract i cab i l i ty,  bu t  d i d  no t  de l ve  any fu rthe r i n to  the
ana l ysi s on  th i s po i n t .  Hi sto ri ca l l y,  com pan i es and  l awyers i n  the  i ndustry have  m a i n ta i ned ,  and  courts have  accep ted ,  tha t  havi ng  to  com p l y wi th
Un i ted  Sta tes securi t i es ru l es was l i ke l y enough  to  sa t i sfy th i s th resho l d  o f  “i m pract i cab i l i ty”,  wh i ch  M acl eod  J.  h i m se l f  no ted  i n  h i s deci si on ,  was a  l ow
th resho l d .  As M acLeod  J.  re f ra i ned  f rom  m aki ng  a  ru l i ng  on  i m pract i cab i l i ty,  th i s deci si on  i n t roduces an  e l em en t o f  uncerta i n ty fo r com pan i es as no
d i rect i on  was g i ven  on  the  consi de ra t i ons tha t  shou l d  facto r i n to  ba l anci ng  i m pract i ca l i ty wi th  the  o the r ri gh ts po ten t i a l l y sacri f i ced  i n  an  a rrangem ent
p rocess.

Was the  app l i ca t i on  i n  good  fa i th?

M acLeod  J.  he l d  tha t  the  ove ra l l  p roposa l  by AOS and  M arquee  to  m erge  the  two  busi nesses was pu t  fo rward  i n  good  fa i th .  However,  the  court  wen t  on
to  f i nd  tha t  the  Arrangem ent,  wh i ch  d i d  no t  i ncl ude  the  subsequen t  ve rt i ca l  am a l gam at i on ,  d i d  no t  actua l l y ach i eve  the  resu l t  o f  com b i n i ng  the
busi nesses,  bu t  i nstead  si m p l y resu l ted  i n  the  restructu ri ng  o f  AOS and  M arquee ,  so  tha t  the  com pan i es cou l d  l a te r be  am a l gam ated  wi thou t  AOS
shareho l de r approva l  under Sect i on  184  o f  the  ABCA. In  add i t i on ,  the  court  no ted  tha t  Sm oothwate r had  m ade  num erous o the r a l l ega t i ons i n  respect  o f
un fa i r dea l i ngs be tween  the  pa rt i es.  Based  on  th i s,  the  court  he l d  tha t  the  Arrangem ent was no t  pu t  fo rward  i n  good  fa i th  as i t  had  been  done  p ri m ari l y
to  avo i d  a  vo te  o f  AOS shareho l de rs.

Ana l ysi s:  Just i ce  A.D. M acl eod  appears to  have  ana l yzed  the  p roposed  AOS and  M arquee  t ransact i on  as a  who l e ,  and  i t  i s possi b l e  tha t  the  fact  tha t
AOS had  p revi ousl y to l d  Sm oothwate r tha t  AOS shareho l de rs wou l d  be  en t i t l ed  to  vo te  on  the  m erger,  as we l l  as ce rta i n  o the r p revi ous dea l i ngs
re fe renced  i n  the  deci si on ,  facto red  si gn i f i can t l y i n to  h i s u l t i m a te  deci si on .

Was the  P l an  o f  Arrangem ent fa i r and  reasonab l e?

When  de te rm i n i ng  whe the r the  a rrangem ent was fa i r and  reasonab l e ,  the  court  facto red  i n  whe the r the re  was a  va l i d  busi ness pu rpose  and  how the
con f l i cts be tween  Sm oothwate r and  the  o the r i n te rests were  be i ng  reso l ved .  T he  busi ness pu rpose  o f  m erg i ng  AOS and  M arquee  was found  to  be  va l i d ,
however the  l ega l  st ructu re  l abe l l ed  as a  p l an  o f  a rrangem ent was found  no t  to  have  accom p l i shed  the  i n tended  pu rpose  o f  com b i n i ng  the  two  en t i t i es,
wh i ch  the  court  no ted  wou l d  no t  occu r un t i l  a f te r the  ve rt i ca l  am a l gam at i on  was e ffected .  T he  court  found  tha t  the  so l e  pu rpose  o f  the  Arrangem ent was
to  a l l ow the  subsequen t  ve rt i ca l  am a l gam at i on  to  be  done  wi thou t  an  AOS shareho l de r vo te  under Sect i on  184  o f  the  ABCA. I t  he l d  tha t  i n  the  sp i ri t  o f
the  l eg i sl a t i on ,  the  test  i n  BCE and  i n  vi ew o f  the  t ransact i on  as a  who l e ,  fa i rness and  reasonab l eness dem anded  tha t  AOS shareho l de rs shou l d  have  a
ri gh t  to  vo te ,  si m i l a r to  the  ri gh t  they wou l d  have  been  g i ven  had  the  m erger p roceed  by way o f  am a l gam at i on  under s.  183  o f  the  ABCA.

Ana l ysi s:  Arguab l y,  a  com pany and  i ts who l l y owned  subsi d i a ry can  com b i ne  the i r busi nesses wi thou t  havi ng  to  opera te  as one  l ega l  en t i ty.  Whe the r o r
no t  th i s i s a rgued  as an  e rro r i n  l aw rem a i ns to  be  seen  i n  the  appea l  wh i ch  i s schedu l ed  to  be  heard  on  Novem ber 9 ,  2016 .

Implications

T he  Court  o f  Queen ’s Bench  ru l i ng  rep resen ts a  si gn i f i can t  departu re  f rom  estab l i shed  l aw su rround i ng  p l ans o f  a rrangem ent i n  A l be rta  and  m ay have
si gn i f i can t  i m p l i ca t i ons fo r how a rrangem ents a re  st ructu red  go i ng  fo rward .  T he  deci si on  i nd i ca tes tha t  when  consi de ri ng  a  p roposed  a rrangem ent,  the
i m pract i cab i l i ty o f  usi ng  o the r p rovi si ons under the  ABCA m ust  be  ba l anced  aga i nst  the  l oss o f  sa feguards tha t  wou l d  be  sacri f i ced  i f  one  uses the
arrangem ent p rocess,  though  no  d i rect i on  was g i ven  by the  court  on  the  consi de ra t i ons tha t  shou l d  facto r i n to  th i s ba l anci ng  act .  T he  uncerta i n t i es
crea ted  wi l l  undoub ted l y i n t roduce  extra  t i m e  and  cost  consequences fo r com pan i es wi sh i ng  to  com p l e te  a  p l an  o f  a rrangem ent i n  A l be rta .  However,
the  deci si on  by Just i ce  A.D. M acl eod  re fe rences a  num ber o f  factua l  even ts be tween  the  pa rt i es wh i ch  m ay have  added  to  the  pe rcep t i on  o f  bad  fa i th
l ead i ng  to  the  deci si on  to  requ i re  an  AOS shareho l de r vo te  and  a re  un i que  to  the  re l a t i onsh i p  be tween  AOS, M arquee  and  Sm oothwate r.  As such ,  the
deci si on  m ay have  been  d ri ven  by ve ry speci f i c facts.  As the  deci si on  i s be i ng  appea l ed ,  i t  i s no t  cl ea r a t  th i s t i m e  wha t e ffect  th i s deci si on  wi l l  have  i n
structu ri ng  p l ans o f  a rrangem ents under Sect i on  193  o f  ABCA. We wi l l  con t i nue  to  m on i to r the  appea l ,  and  i ts i m pacts,  go i ng  fo rward .
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