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ARTICLE

Refunds and returns in the COVID-19 era
As fa l l ou t  f rom  the  COVID-19  pandem i c ri pp l es across the  worl d ,  g rea t l y d i srup t i ng  the  econom y, Canad i an  m erchan ts face  cha l l enges regard i ng
i ncreased  dem and  fo r re funds and  re tu rns.

Governm ent m easures i m p l em ented  to  sl ow the  sp read  o f  COVID-19 ,  wh i ch  restri cted  t rave l  and  m ass ga the ri ngs and  fo rced  the  cl osu re  o f  non-essen t i a l
busi nesses,  have  had  a  si gn i f i can t  i m pact  on  re ta i l e rs and  consum ers a l i ke .  M any consum ers a re  experi enci ng  f i nanci a l  ha rdsh i p ,  wh i l e  m erchan ts
them se l ves a re  faci ng  a  su rge  i n  COVID-re l a ted  cl ass act i ons,  as we l l  as substan t i a l  cash  f l ow i ssues.

M any re ta i l e rs have  suspended  o r o the rwi se  m od i f i ed  the i r re tu rn  po l i ci es i n  l i gh t  o f  sto re  cl osu res and  extended  the  re tu rn  pe ri od  upon  reopen i ng .
However,  as the  Canad i an  econom y beg i ns to  reopen ,  m erchan ts have  had  to  revi ew and  adap t  the i r re fund  and  re tu rn  po l i ci es i n  o rde r to  m ee t the
growi ng  dem ands o f  consum ers i n  th i s new cl i m a te .  Accord i ng l y,  m any busi nesses a re  seeki ng  gu i dance  regard i ng  the i r l ega l  ob l i ga t i ons to  p rovi de
re funds to  consum ers.

Am ong  the  busi nesses m ost  a ffected  by governm ent o rde rs a re  those  i n  the  a i rl i ne ,  spo rts and  en te rta i nm en t,  and  f i tness and  l e i su re  secto rs.  T h i s
a rt i cl e  se ts ou t  exam p l es o f  how m erchan ts i n  these  secto rs have  responded  to  consum er dem ands fo r re funds.  I t  a l so  p rovi des i m portan t  consi de ra t i ons
fo r busi nesses l ooki ng  to  revi ew the i r exi st i ng  re fund  po l i ci es and  consum er con tracts.

Consumer rights: Refunds and warranties

I t  i s i m portan t  to  no te  tha t  Canada  does no t  have  any federa l  o r p rovi nci a l  l eg i sl a t i on  tha t  speci f i ca l l y g ran ts consum ers a  genera l  ri gh t  to  re tu rn
p roducts i n  exchange  fo r a  re fund .  M erchan ts a re  no t  l ega l l y ob l i ga ted  to  accep t  re tu rns o r i ssue  re funds,  sub j ect  to  ce rta i n  excep t i ons,  and  sa l es a re
genera l l y consi de red  f i na l .  Desp i te  th i s,  m erchan ts o f ten  estab l i sh  the i r own  re tu rn  and  re fund  po l i ci es i n  o rde r to  rem a i n  com pet i t i ve  and  ga i n
consum er l oya l ty.  M erchan ts who  choose  to  estab l i sh  a  po l i cy can  se t  the i r own  te rm s and  cond i t i ons,  bu t  a re  then  con tractua l l y requ i red  to  st i ck to
those  te rm s and  cond i t i ons.

T here  a re  exi st i ng  p rovi nci a l  consum er p ro tect i on  l aws and  regu l a t i ons tha t  g i ve  consum ers the  ri gh t  to  cance l  ce rta i n  speci f i c con tracts and  ge t
re funds wi th i n  a  se t  pe ri od .  Fo r i nstance ,  i n  a  num ber o f  p rovi nces (i ncl ud i ng  Québec,  On ta ri o  and  A l be rta ),  consum ers have  10  days to  cance l
con tracts m ade  wi th  a  door-to -door sa l esperson  fo r the  pu rchase  o f  ce rta i n  p rescri bed  goods o r se rvi ces.

M oreover,  the re  a re  p rovi nci a l  consum er p ro tect i on  l aws and  regu l a t i ons tha t  g ran t  i m p l i ed  warran t i es o f  m erchan tab i l i ty,  f i tness fo r no rm a l  use  and
durab i l i ty,  wh i ch  i m pose  on  m erchan ts and  m anu factu re rs an  ob l i ga t i on  to  repa i r,  exchange  o r re fund  a  de fect i ve  good ,  regard l ess o f  the i r po l i ci es.

Online retailers

Due to  physi ca l  sto re  cl osu res,  m any re ta i l e rs have  sh i f ted  a t ten t i on  to  the i r ecom m erce  d i vi si ons.  On l i ne  pu rchases have  i ncreased  substan t i a l l y si nce
the  pandem i c began ,  crea t i ng  de l i ve ry de l ays and  i ncreased  requests fo r re tu rns and  re funds.  Provi nci a l  consum er p ro tect i on  l aws and  regu l a t i ons
p l ace  severa l  ob l i ga t i ons on  on l i ne  m erchan ts to  a l l ow consum ers to  cance l  the i r o rde rs and  seek re funds i n  a  num ber o f  ci rcum stances.  T hese
ci rcum stances i ncl ude ,  wi thou t  l i m i ta t i on :

When  the  con tract  o f  sa l e  does no t  se t  ou t  ce rta i n  p rescri bed  d i scl osu res;

When  the  checkou t  p rocess doesn ’t  g i ve  consum ers the  opportun i ty to  revi ew, m od i fy and /o r re fuse  the i r o rde rs;

When  consum ers do  no t  rece i ve  a  copy o f  the  con tract  o r rece i p t  wi th i n  15  days o f  the  t ransact i on ;  and

When  p roducts a re  no t  de l i ve red  wi th i n  30  days o f  the  de l i ve ry da te  speci f i ed  i n  the  con tract ,  o r as subsequen t l y ag reed  to  be tween  the  pa rt i es.

M erchan ts m ust  sa t i sfy the i r ob l i ga t i ons,  desp i te  added  cha l l enges re l a ted  to  supp l y,  dem and  and  sh i pp i ng .  Certa i n  Canad i an  and  i n te rna t i ona l  on l i ne
m erchan ts have  recogn i zed  the  i m portance  o f  the i r ob l i ga t i ons wh i l e  m a i n ta i n i ng  consum er l oya l ty by adap t i ng  the i r re fund  po l i ci es and  even
extend i ng  re tu rn  pe ri ods.

Airlines: Flight cancellations

T he  a i rl i ne  i ndustry has been  one  o f  the  ha rdest  h i t  by COVID-19  due  to  the  federa l  governm ent ’s advi so ry restri ct i ng  i n te rna t i ona l  t rave l ,  wh i ch
rem a i ns i n  e ffect  today.  Consequen t l y,  a i rl i nes have  had  to  suspend ,  reduce  and  cance l  f l i gh ts.

T he  Canad i an  T ransporta t i on  Agency’s Ai r Passenger Pro tect i on  Regu l a t i ons (the  APPR) i m pose  m i n i m um  ob l i ga t i ons on  a i rl i nes regard i ng ,  am ong
o the r th i ngs,  f l i gh t  cance l l a t i ons.  Under the  APPR, a i rl i ne  opera to rs m ust  ensure  tha t  passengers com p l e te  the i r i t i ne ra ry i n  the  even t  o f  f l i gh t
cance l l a t i ons o r d i srup t i ons.  T h i s en ta i l s an  ob l i ga t i on  to  rebook o r o ffe r a l te rna te  t rave l  a rrangem ents i n  the  sam e cl ass o f  se rvi ce .

Where  cance l l a t i ons resu l t  f rom  even ts wi th i n  the  ca rri e r’s con tro l  (e .g . ,  com m erci a l  ove rbooki ng ,  m echan i ca l  m a l funct i ons,  e tc. ),  passengers m ay be
en t i t l ed  to  a  re fund  i f  rebooki ng  a rrangem ents a re  i nadequa te  o r i f  the  d i srup t i on  m akes the  t ri p  unnecessary.  T he  APPR p rovi des fo r o ffe ri ng
com pensa t i on  i n  the  fo rm  o f  re i m bursem ents,  vouchers o r reba tes,  acco rd i ng  to  passenger p re fe rence .  Where  cance l l a t i ons a ri se  f rom  si tua t i ons ou tsi de
o f  the  a i rl i ne ’s con tro l  (e .g . ,  gove rnm ent-m anda ted  t rave l  restri ct i ons),  ca rri e rs a re  on l y requ i red  to  ensure  tha t  passengers even tua l l y a rri ve  a t  the i r
dest i na t i on .
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In  these  unpreceden ted  t i m es,  i n  l i eu  o f  o ffe ri ng  re funds,  seve ra l  Canad i an  a i rl i nes have  op ted  to  o ffe r a ffected  passengers vouchers o r cred i t  fo r fu tu re
trave l .  Certa i n  a i rl i nes estab l i shed  speci f i c re fund  po l i ci es fo r COVID-re l a ted  cance l l a t i ons tha t  on l y o ffe r t i m e-l i m i ted  f l i gh t  vouchers,  wh i l e  o the r
a i rl i nes have  had  to  revi si t  the i r po l i ci es due  to  g rowi ng  consum er backl ash .  T hese  revi sed  po l i ci es p rovi de  custom ers wi th  the  cho i ce  o f  fu l l y-
t ransfe rab l e  vouchers wi th  no  exp i ry da te ,  o r convert i ng  the  t i cke t  va l ue  to  reward  po i n ts.

Regard l ess,  passengers wi sh i ng  to  rece i ve  re i m bursem ents f rom  a i rl i nes a re  i ncreasi ng l y exp ressi ng  f rustra t i on .  Severa l  consum er p ro tect i on  g roups a re
u rg i ng  the  federa l  governm ent to  take  i m m ed i a te  act i on  to  ensure  tha t  consum ers can  rece i ve  a  re fund  to  the  o ri g i na l  fo rm  o f  paym ent ra the r than  i n
voucher fo rm . Advoca tes fo r th i s act i on  cl a i m  tha t  passengers a re  en t i t l ed  to  fu l l  re funds under the  l aw. On  M ay 28 ,  the  Na t i ona l  Assem b l y o f  Québec
unan i m ousl y adop ted  a  m ot i on  to  dem and  tha t  the  federa l  governm ent fo rce  a i rl i nes to  o ffe r re funds fo r COVID-re l a ted  f l i gh t  cance l l a t i ons.

Sports and entertainment: Event cancellations

As p rog ress i s m ade  i n  the  f i gh t  aga i nst  COVID-19 ,  p rovi nces a re  g radua l l y reopen i ng  busi nesses,  se rvi ces and  pub l i c spaces.  As o f  the  da te  o f
pub l i ca t i on ,  Québec and  On ta ri o  a re  am ong  the  p rovi nces to  a l l ow fo r reopen i ng  o f  a l l  econom i c act i vi ty secto rs,  excl ud i ng ,  i n  On ta ri o ,  fest i va l s and
m a j o r even ts.  Such  restri ct i ons con t i nue  to  cha l l enge  the  sports and  en te rta i nm en t i ndustri es,  as requests fo r t i cke t  re funds fo r cance l l ed  o r postponed
even ts g row.

T he  ru l es govern i ng  t i cke t  sa l es and  re funds a re  based  on  p rovi nci a l  consum er p ro tect i on  l eg i sl a t i on ,  as we l l  as the  m erchan t ’s te rm s and  cond i t i ons,  to
the  exten t  such  exi st .  Fo r i nstance ,  i n  Québec,  m erchan ts a re  requ i red  to  re i m burse  t i cke t  ho l de rs i n  ce rta i n  ci rcum stances,  no tab l y where  an  even t  i s
cance l ed  due  to  even ts ou tsi de  o f  the i r con tro l .  T he  excep t i on  i s when  the  con tract  govern i ng  the  t i cke t  sa l e  con ta i ns a  va l i d  fo rce  ma jeu re  cl ause
under wh i ch  the  consum er ag rees tha t  the  t i cke t  i s non-re fundab l e  o r exchangeab l e  upon  the  occu rrence  o f  an  even t  beyond  the  m erchan t ’s con tro l  tha t
resu l ts i n  the  even t  be i ng  cance l l ed  o r postponed .  T he  m erchan t  m ay o ffe r a  cred i t ,  re fund  o r postponem ent to  the  t i cke t  ho l de r,  who  m ay re fuse  o r
accep t  the  o ffe r.  Add i t i ona l l y,  i t  i s i n te rest i ng  to  no te  tha t  t i cke t  rese l l e rs i n  Québec a re  requ i red  to  i n fo rm  consum ers o f  the i r ri gh t  to  re funds i n
si tua t i ons i n  wh i ch  shows o r even ts a re  cance l l ed  p ri o r to  com p l e t i ng  the  t ransact i on .

Certa i n  t i cke t  agen ts and  rese l l e rs across Canada  have  o ffe red  the i r custom ers va ri ous op t i ons,  i ncl ud i ng  fu l l  re funds,  cred i t ,  and  dona t i ons,  wh i l e
o the rs have  dem onstra ted  l ess f l exi b i l i ty.  Popu l a r even t  t i cke t  exchanges and  resa l e  p l a t fo rm s a re  faci ng  cl ass act i on  l awsu i ts across Canada  and  the
US and  m any have  been  fo rced  to  m od i fy the i r re fund  po l i ci es a f te r wi despread  cri t i ci sm  f rom  t i cke t  ho l de rs.

Fitness and leisure: Memberships and season passes

Pandem i c-re l a ted  restri ct i ons have  a l so  resu l ted  i n  consum ers’ i nab i l i ty to  use  m em bersh i ps and  season  passes.  From  the  ou tse t  o f  the  cl osu res,
m em bersh i p  and  pass ho l de rs have  act i ve l y sough t  re funds f rom  ski  reso rts,  am usem ent pa rks and  f i tness cen tres.

In  a  num ber o f  p rovi nces,  consum ers who  no  l onger en j oy the  bene f i t  o f  se rvi ces descri bed  i n  m em bersh i p  con tracts m ay suspend  paym ents to
m erchan ts,  bu t  a re  no t  en t i t l ed  to  fu l l  re funds.

For i nstance ,  i n  Québec,  consum ers who  si gn  up  fo r f i tness cen tre  m em bersh i ps a re  g ran ted  speci f i c ri gh ts under Québec’s Consumer Pro tect i on  Act.
Consum ers who  p repa i d  fo r f i tness cen tre  m em bersh i ps m ay cance l  the i r con tracts and  rece i ve  a  re fund  o f  any ou tstand i ng  am oun ts where  the  m erchan t
has ye t  to  p rovi de  the  se rvi ces o r wi th i n  a  pe ri od  equa l  to  10  pe r cen t  o f  the  du ra t i on  o f  the  con tract .  T hose  consum ers,  who  wi sh  to  cance l  the i r
con tract  once  se rvi ces have  a l ready begun ,  m ay do  so  sub j ect  to  payi ng  fo r the  se rvi ces rendered  to  da te  and  a  pena l ty ca l cu l a ted  on  a  con tract-by-
con tract  basi s.  When  o ffe ri ng  a l te rna t i ves to  re funds,  m erchan ts m ust ,  i n  a l l  cases,  ensure  tha t  they com p l y wi th  the  restri ct i ons and  ob l i ga t i ons
i m posed  on  them  under the  l aw app l i cab l e  to  them .

Gym s and  f i tness cen tres across Canada  have  reported  p roact i ve l y f reezi ng  m em bersh i p  fees un t i l  reopen i ng  i n  o rde r re ta i n  the i r m em bersh i p  base .
L i kewi se ,  zoos and  am usem ent pa rks have  revi sed  the i r po l i ci es and  have  e i the r extended  the  exp i ra t i on  da tes fo r seasona l  pass ho l de rs o r i ssued  fu l l
re funds fo r p repa i d  even ts.

Key takeaways for businesses

Busi nesses l ooki ng  to  adop t ,  revi ew and /o r upda te  the i r exi st i ng  re fund  and  re tu rn  po l i ci es i n  the  face  o f  these  extrao rd i na ry t i m es shou l d  be  ca re fu l  to :

Iden t i fy and  respect  the i r sta tu to ry ob l i ga t i ons,  as we l l  as the  ob l i ga t i ons se t  ou t  i n  the i r exi st i ng  po l i ci es (i f  any) and  the  te rm s and  cond i t i ons o f
p revi ous t ransact i ons;

Consi de r m a i n ta i n i ng  and  even  enhanci ng  the i r consum er base  and  l oya l ty;

Consi de r the  st ra teg i es adop ted  wi th i n  the i r i ndustry;

Understand  the  needs o f  the i r custom ers by speaki ng  to  them  d i rect l y,  th rough  pe rsona l i zed  exchanges thanki ng  them  fo r the i r support  and /o r by
conduct i ng  su rveys;  and

Exerci se  t ransparency i n  o rde r to  se t  custom er expecta t i ons and  enhance  custom er sa t i sfact i on .

I f  you  have  fu rthe r quest i ons regard i ng  re fund  and  re tu rn  ob l i ga t i ons,  p l ease  reach  ou t  to  any o f  the  con tacts l i sted  be l ow.
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