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Important Cross-Border GST/HST Developments from 2019
T he  app l i ca t i on  o f  GST /HST  on  exported  goods and  se rvi ces con t i nues to  crea te  aud i t  cha l l enges fo r Canad i an  busi nesses wi th  i n te rna t i ona l  cl i en ts
and  opera t i ons.  Be l ow we  have  h i gh l i gh ted  th ree  GST /HST  cases f rom  2019  tha t  addressed  ze ro -ra ted  exports i ncl ud i ng  the  Montecri sto  deci si on ,
wh i ch  a l so  e l abora ted  on  the  p l ace  o f  supp l y ru l es on  i n te rna t i ona l  sa l es.

GST/HST triggered when individual consumers purchase goods in Canada for immediate export

Montecri sto  i s a  rem i nder to  Canad i an  exporte rs o f  the  techn i ca l  cri te ri a  tha t  m ust  be  sa t i sf i ed  i n  o rde r to  avo i d  t ri gge ri ng  GST /HST  on  the i r supp l i es.
Montecri sto  i s no teworthy because  o f  i ts d i scussi on  o f  the  m ean i ng  o f  “sh i pped”,  “de l i ve ry”,  “p l ace  o f  de l i ve ry,” and  the  i m portance  o f  p rovi nci a l  sa l e  o f
goods l eg i sl a t i on  i n  the  app l i ca t i on  o f  GST /HST. Montecri sto  dem onstra tes the  need  fo r exporte rs to  ensure  sa l es a re  co rrect l y st ructu red  to  avo i d
un i n tended  GST /HST  consequences.

M on tecri sto  so l d  h i gh -end  j ewe l l e ry a t  i ts Vancouver re ta i l  sto res,  p redom i na te l y to  i n te rna t i ona l  custom ers.  A p rocess was pu t  i n  p l ace  to  ze ro -ra te
those  sa l es by a rrang i ng  fo r de l i ve ry o f  the  goods to  the  custom er to  take  p l ace  a t  the  ga te  o f  the  Vancouver a i rpo rt  as the  custom er was l eavi ng
Canada .  T he  CRA aud i ted  M on tecri sto  and  assessed  the  com pany fo r fa i l i ng  to  cha rge  GST /HST  on  i ts sa l e  o f  goods to  i n te rna t i ona l  custom ers.
M on tecri sto  appea l ed  to  the  Tax Court ,  wh i ch  he l d  tha t  the i r a rrangem ent d i d  no t  ze ro -ra te  the  goods and  tha t  GST /HST  shou l d  have  been  charged  on
the  sa l es.

T he  Court  he l d  tha t  the  j ewe l ry was no t  “sh i pped” ou tsi de  o f  Canada  under the  a rrangem ent.  T he  Court  i n te rp re ted  “sh i pped” na rrowl y to  i ncl ude  on l y
a rrangem ents where  a  th i rd  pa rty i s used  to  de l i ve r the  goods ou tsi de  o f  Canada  –  the  custom er them se l ves cou l d  no t  de l i ve r o r sh i p  the  goods ou tsi de
o f  Canada . 

Our i n -dep th  revi ew o f  the  deci si on  i s ava i l ab l e  he re.

No te  tha t  th i s deci si on  has been  appea l ed  to  the  Federa l  Court  o f  Appea l .

Bus lines’ services are only zero-rated if part of an international journey

Sunsh i ne  Coach  h i gh l i gh ts the  GST /HST  nuances faced  by passenger t ransporta t i on  busi nesses dea l i ng  wi th  i n te rna t i ona l  passengers o r j ou rneys.

In  Sunsh i ne  Coach,  the  Court  he l d  tha t  a  bus l i ne  opera to r shou l d  have  been  charg i ng  and  co l l ect i ng  GST /HST  f rom  i ts i n te rna t i ona l  cl i en ts when
those  cl i en ts pu rchased  t i cke ts d i rect l y f rom  the  opera to r.  T h i s i s because  the  opera to r was on l y se l l i ng  t ri ps taki ng  p l ace  wi th i n  Canada .  As such ,  the
opera to r cou l d  no t  re l y on  sect i ons 2  o r 3  o f  Part  V I I  o f  Schedu l e  VI  o f  the  Exci se  Tax Act,  wh i ch  ze ro -ra te  con t i nuous j ou rneys where  the  j ou rney’s
o ri g i n  o r te rm i na t i on  i s ou tsi de  o f  Canada  o r where  the re  i s a  stopover ou tsi de  o f  Canada .

T he  Court  he l d  tha t  passenger bus t ransporta t i on  se rvi ces tha t  a re  pa rt  o f  a  l a rge r i n te rna t i ona l  t ri p  to  o r f rom  Canada  a re  on l y ze ro -ra ted  i n  the
fo l l owi ng  ci rcum stances:

1.  One  si ng l e  t i cke t  i s pu rchased  fo r a l l  o f  the  t ransporta t i on  se rvi ces;

2.  A l l  o f  the  t i cke ts a re  i ssued  by the  sam e supp l i e r;  o r

3.  A l l  o f  the  t i cke ts a re  i ssued  by the  sam e agen t  act i ng  on  beha l f  o f  a l l  supp l i e rs.

Sunsh i ne  Coach  i s a  rem i nder to  a l l  t ransporta t i on  supp l i e rs to  ob ta i n  GST /HST  advi ce  be fo re  re l yi ng  on  these  com p l ex ze ro -ra t i ng  ru l es.

Zero-rating trumps section 150 deemed exempt supplies election

CIBC Worl d  Marke ts  i s an  i m portan t  GST /HST  deci si on  fo r f i nanci a l  i nst i tu t i ons wi th  i n te rna t i ona l  opera t i ons.

T he  GST /HST  l eg i sl a t i on  deem s a  non-resi den t  b ranch  o f  a  Canad i an  busi ness to  be  a  separa te  pe rson  f rom  the  Canad i an  busi ness.  T h i s pe rm i ts a
supp l y o f  se rvi ces f rom  the  Canad i an  busi ness to  the  non-resi den t  b ranch  to  occu r on  a  ze ro -ra ted  basi s,  so  tha t  the  Canad i an  busi ness wou l d  no t  be
requ i red  to  cha rge  GST /HST  bu t  cou l d  a l so  cl a i m  IT Cs re l a ted  to  i ts supp l i es to  the  non-resi den t  b ranch  (i .e .  no  GST /HST ).

T he  m a i n  i ssue  i n  CIBC Worl d  Marke ts was whe the r the  ze ro -ra t i ng  p rovi si ons o f  the  Exci se  Tax Act t rum ped  an  e l ect i on  tha t  the  taxpayer had
previ ousl y m ade  under sect i on  150  to  deem  a l l  supp l i es m ade  be tween  re l a ted  com pan i es to  be  exem pt supp l i es.  T h i s e l ect i on  i ncl uded  the  non-
resi den t  b ranch .  T he  Court  was tasked  wi th  de te rm i n i ng  whe the r the  sect i on  150  e l ect i on  ove rrode  the  ze ro -ra t i ng  ru l es such  tha t  the  taxpayer cou l d  no t
cl a i m  i npu t  tax cred i ts i n  re l a t i on  to  se rvi ces pe rfo rm ed  fo r the  non-resi den t  b ranch .

At  the  Tax Court  l eve l ,  the  Court  de te rm i ned  tha t  the  sect i on  150  e l ect i on  ove rrode  the  ze ro -ra t i ng  ru l e .  T ha t  deci si on  was appea l ed  to  the  Federa l
Court  o f  Appea l ,  wh i ch  ove rru l ed  the  Tax Court ,  and  con f i rm ed  tha t  the  non-resi den t  b ranch ’s sta tus t rum ped  the  sect i on  150  e l ect i on ,  so  the  taxpayer’s
se rvi ces were  ze ro -ra ted .

T h i s deci si on  p ro tects the  schem e and  pu rpose  o f  the  GST /HST  l eg i sl a t i on ,  wh i ch  i s to  st ri p  GST /HST  f rom  Canad i an  busi ness’s se rvi ces to  non-
resi den ts,  m a i n ta i n i ng  Canad i an  com pet i t i veness i n  the  g l oba l  m arke tp l ace .
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