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PERSPECTIVE

Are Patent Wars Coming for Autonomous Vehicles?
Paten ts a re  o f ten  a t  the  heart  o f  h i gh -stakes l i t i ga t i on .  Wh i l e  the re  i s som e deba te  as to  wha t  began  the  sm artphone  pa ten t  wars,  Noki a  su i ng  App l e i n
2009  i s though t  to  have  si gna l ed  the  beg i nn i ng  o f  the  e ra  wh i ch  has con t i nued  to  the  p resen t  day.  Fo r exam p l e ,  i n  M ay 2018 ,  a f te r seven  years o f
l i t i ga t i on ,  App l e  was awarded  $539M i n  dam ages f rom  Sam sung . On  June  27 ,  2018 ,  Sam sung  and  App l e  ag reed  to  a  se t t l em en t,  end i ng  the  seven  year
ba t t l e  bu t  m any o the rs a re  st i l l  ongo i ng .

Wi l l  th i s t rend  take  ho l d  wi th  au tonom ous veh i cl e  techno l ogy?  Gi ven  the  wave  o f  wi re l ess techno l ogy m aki ng  i ts way to  the  au tom ot i ve /m ob i l i ty space ,
and  the  l i t i g i ous ben t  o f  som e owners o f  the  techno l ogy,  on l ookers i n  the  au tom ot i ve  space  worry tha t  pa ten t  wars i n  the  au tonom ous veh i cl e  (AV) space
m ay be  i nevi tab l e .

At  the  recen t  Au to  IP USA even t  i n  De tro i t ,  experts f rom  across the  au tom ot i ve  i ndustry and  beyond  d i scussed  co l l abo ra t i on  and  success i n  the
i n te l l ectua l  p roperty (IP) space .   T h i s a rt i cl e  h i gh l i gh ts som e o f  the  i ssues d i scussed .

Detroit, Meet Silicon Valley

“I f  the  t i re  i ndustry i s be i ng  d i srup ted ,  you r i ndustry i s p robab l y go i ng  to  be  d i srup ted  too .”
–  John  Woods,  Execu t i ve  Di recto r,  Innova t i on  and  Co l l abo ra t i on ,  Bri dgestone  Am eri cas Inc.

A cu l tu re  o f  t rad i t i on  has m arked  the  busi ness dea l i ngs o f  m a j o r U.S.  au tom akers,  where  the  sta tus quo  has been  an  ave rsi on  to  pa ten t  l i t i ga t i on .  Bu t
De tro i t  p l aye rs a re  no t  the  on l y ones wi th  a  sea t  a t  the  au tonom ous veh i cl e  tab l e .  Goog l e ’s se l f -d ri vi ng  ca r p ro j ect ,  wh i ch  began  i n  2009 ,  has o f ten
been  cred i ted  wi th  b ri ng i ng  S i l i con  Va l l ey to  the  tab l e  and  ki ck sta rt i ng  the  au tonom ous veh i cl e  revo l u t i on .  As Frank A.  M acKenzi e ,  Sen i o r IP Counse l
fo r Fo rd  Gl oba l  Techno l og i es,  LLC shared :  “Wi thou t  Goog l e ’s i nse rt i on  i n to  th i s a rea ,  we  wou l dn ’t  be  havi ng  a  d i scussi on  a t  th i s t i m e  abou t  au tonom ous
veh i cl es.”

Patent Filings in the AV Space

Paten t  f i l i ngs i n  the  U.S.  re l a t i ng  to  au tonom ous veh i cl e  techno l og i es (f rom  bo th  De tro i t  and  S i l i con  Va l l ey com pan i es) have  i ncreased  si gn i f i can t l y
ove r the  l ast  10  years.  T h i s upward  f i l i ng  t rend  i s i n  con trast  to  the  f l a t  and  recen t  downward  t rend  o f  ove ra l l  U.S.  pa ten t  f i l i ngs.

Wh i l e  desi gn  pa ten ts p l ayed  a  si gn i f i can t  ro l e  i n  the  sm artphone  pa ten t  wars,  the  num ber o f  desi gn  pa ten t  f i l i ngs i n  re l a t i on  to  au tonom ous veh i cl es
rem a i ns m i n i scu l e .  T h i s i s pe rhaps because  cu rren t  AV deve l opm ent i s m ore  focused  on  techno l ogy than  on  desi gn  aesthe t i cs,  wh i ch  m ay becom e a
l a te r focus.

Open Source and Licensing

On June  12 ,  2014 ,  E l on  M usk fam ousl y penned  a  l e t te r en t i t l ed  A l l  Our Pa ten t  Are  Be l ong  to  You,  i n  wh i ch  M usk p l edged  “Tesl a  wi l l  no t  i n i t i a te  pa ten t
l awsu i ts aga i nst  anyone  who , i n  good  fa i th ,  wan ts to  use  ou r techno l ogy.” Som e deba te  ensued  ove r whe the r th i s was a  de l i be ra te  PR stun t  o r a  si nce re
e ffo rt  to  em brace  a  chari tab l e  sp i ri t  towards open  source  e l ectri c veh i cl e  techno l ogy.

Tesl a  coun ts i tse l f  am ong  the  m em bers o f  the  LOT  Ne twork,  i ncl ud i ng  Goog l e ,  Fo rd ,  GM , Uber and  o the r m a j o r au tom ot i ve  m anu factu re rs and  h i gh -tech
com pan i es.  T he  LOT  Ne twork p rovi des a  l i cense  on  t ransfe r (LOT ) a rrangem ent i n tended  to  cu rb  l i t i ga t i on  i n i t i a ted  by pa ten t  asse rt i on  en t i t i es (PAEs)
who  genera te  m ore  than  50  pe rcen t  o f  the i r g ross revenue  f rom  pa ten t  asse rt i on .  T he  l i cense  t ri gge rs when  pa ten ts owned  by LOT  m em bers a re  so l d  to
PAEs, p reven t i ng  the  PAE from  assert i ng  the  acqu i red  pa ten ts aga i nst  LOT  Ne twork m em bers.  No tab l y,  LOT  Ne twork est i m a tes tha t  PAEs a re  responsi b l e
fo r approxi m a te l y 84  pe rcen t  o f  h i gh -tech  pa ten t  l i t i ga t i on  i n  the  U.S.

Other new and  exi st i ng  pa ten t  l i censi ng  en t i t i es,  i ncl ud i ng  Avanci ,  Vi a  L i censi ng  and  Noki a ,  focus on  l i censi ng  pa ten ts re l a t i ng  to  wi re l ess and
com m un i ca t i ons techno l og i es tha t  a re  i n teg ra l  to  the  new In te rne t  o f  T h i ngs (IoT ) and  AV spaces.

A re l evan t  quest i on  on  l i censi ng  was asked  by Pram ath  M a l i k,  Vi ce  Presi den t ,  Busi ness Deve l opm ent a t  pa ten t  ana l yt i cs com pany Do l ce ra :  “Wha t i s
go i ng  to  be  the  approach  o f  the  f i rst  com pany who  t ri es to  l i cense  a  po rt fo l i o  when  the i r com pany i s no t  do i ng  we l l ? ”

Who is Picking Up the Tab?

“L i censi ng  so l u t i ons be tween  the  wi re l ess i ndustry and  the  au to  i ndustry a re  t ri cky because  o f  d i ffe ren t  vi ews on  IP and  d i ffe rences i n
supp l y cha i n .  How do  you  p ri ce  the  IP and  se t  i ndem n i ty i n  a  com m od i ty te l em at i cs un i t  and  st i l l  wi n  busi ness?”
–  Luke  M cLeroy, Vi ce  Presi den t ,  Busi ness Deve l opm ent,  Avanci

T rad i t i ona l l y,  au tom ot i ve  OEM s have  o f ten  asked  fo r and  rece i ved  fu l l  i ndem n i f i ca t i on  f rom  supp l i e rs.  However,  as tensi ons g row over roya l ty ra tes
re l a t i ng  to  wi re l ess connect i vi ty and  o the r h i gh -tech  i nnova t i on ,  the  sta tus quo  o f  fu l l  i ndem n i f i ca t i on  m ay no t  be  feasi b l e  fo r au tonom ous veh i cl es.

Roya l ty ra tes fo r standard  essen t i a l  pa ten ts (SEPs) i n  the  U.S.  re l a t i ng  to  wi re l ess techno l ogy a re  p rovi ng  to  be  pa rt i cu l a rl y po l a ri zi ng  i n  the  l i censi ng
space .  Such  standard  essen t i a l  pa ten ts a re  l i censed  on  fa i r,  reasonab l e ,  and  non-d i scri m i na to ry (FRAND) te rm s.  Bu t ,  as no ted  by John  S.  LeRoy,
Shareho l de r a t  Brooks Kushm an PC: “[ the ]  to ta l  roya l ty to  pu t  4G/LT E techno l ogy i n  a  ca r i s abou t  $30 ,  bu t  the  cost  o f  pa rts i s $15 .  So ,  the  roya l ty
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be i ng  dem anded  i s 200% o f  the  cost  o f  the  techno l ogy.  Shou l d  the  roya l ty cost  m ore  than  the  techno l ogy i tse l f? ” Wi th i n  the  m u l t i -t i e red  au to  i ndustry
supp l y cha i n ,  who  wi l l  foo t  the  b i l l  fo r such  l i censes,  and  how m i gh t  costs be  sp l i t?

Conclusion

Whi l e  pa ten t  l i t i ga t i on  i n  the  AV space  rem a i ns m uted  thus fa r,  and  wi th  no  si gn  o f  AV-re l a ted  pa ten t  f i l i ngs sl owi ng  down, re l evan t  quest i ons fo r the
fu tu re  i ncl ude :

How wi l l  concerns ove r i ndem n i f i ca t i on  and  l i censi ng  be  addressed  wi th i n  the  au tom ot i ve  supp l y cha i n?

What abou t  con t i nued  tensi on  ove r roya l ty ra tes?  

How m uch  wi l l  the  d i ffe ri ng  cu l tu res i n  S i l i con  Va l l ey and  De tro i t  a ffect  pa rtne rsh i p  and  l i censi ng  d i scussi ons?

T he  sm artphone  pa ten t  wars sta rted  a f te r si gn i f i can t  success and  worl dwi de  sa l es had  occurred ,  essen t i a l l y i n  a  m a tu re  sta te  o f  the  sm artphone  i ndustry,
com pared  to  the  cu rren t  ea rl y sta te  o f  the  AV m arke t  (desp i te  a  ve ry m a tu re  ove ra l l  au tom ot i ve  m arke t).  Wi th  the  h i gh  stakes and  m assi ve  g rowth
pred i cted  i n  the  AV i ndustry,  coup l ed  wi th  the  i m portance  o f  IP,  i t  seem s no t  so  m uch  a  quest i on  o f  i f  AV-re l a ted  pa ten t  l awsu i ts wi l l  fo l l ow, bu t  when
and  i n  wha t  fo rm .

By:  Curt i s Behm ann, Sco t t  Dybwad
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