
DEALS AND SUITS

Victory for Devas investors as Supreme Court of Canada denies leave to appeal on
India’s claim of immunity

In  a  m a j o r vi cto ry fo r the  Devas i nvesto rs,  the  Suprem e Court  o f  Canada  has d i sm i ssed  the  Repub l i c o f  Ind i a  (Ind i a ) and  the  A i rpo rts Au tho ri ty o f  Ind i a ’s
(AAI) app l i ca t i ons fo r l eave  to  appea l  f rom  a  l andm ark Québec Court  o f  Appea l  deci si on .

T he  case  i nvo l ved  a  com p l ex i n te rp l ay o f  l ega l  i ssues,  pa rt i cu l a rl y the  re l a t i onsh i p  be tween  en fo rci ng  i n te rna t i ona l  a rb i t ra t i on  awards and  the  doctri ne
o f  sove re i gn  i m m un i ty.  T he  Court  o f  Appea l ’s deci si on  ca re fu l l y consi de red  the  Sta te  Immun i ty Act a l ongsi de  Canada ’s i n te rna t i ona l  ob l i ga t i ons under
t rea t i es such  as the  New York Conven t i on  on  the  recogn i t i on  and  en fo rcem ent o f  fo re i gn  a rb i t ra l  awards.  Im portan t l y,  the  Court  cl a ri f i ed  a  l ongstand i ng
deba te  by ho l d i ng  tha t  Ind i a ’s consen t  to  i n te rna t i ona l  a rb i t ra t i on  and  i ts ra t i f i ca t i on  o f  the  New York Conven t i on  toge the r const i tu te  an  exp l i ci t  wa i ve r
o f  sove re i gn  i m m un i ty f rom  j u ri sd i ct i on .  Fu rthe rm ore ,  the  Court  uphe l d  the  com pat i b i l i ty o f  ex pa rte p re -j udgm ent se i zu res wi th  sovere i gn  i m m un i ty,
recogn i zi ng  tha t  such  m easures a re  pe rm i ssi b l e—a si gn i f i can t  po i n t  g i ven  the  d i ffe ri ng  approaches i n te rna t i ona l l y regard i ng  p re -j udgm ent a t tachm ent
o f  sta te -owned  com m erci a l  asse ts.

T he  Suprem e Court ’s d i sm i ssa l  o f  Ind i a ’s and  AAI ’s app l i ca t i ons fo r l eave  to  appea l  m eans the  Court  o f  Appea l ’s deci si on  stands,  b ri ng i ng  a  successfu l
concl usi on  to  a  m u l t i -yea r l ega l  ba t t l e  on  Ind i a ’s sta te  i m m un i ty be fo re  Canad i an  courts,  and  cl ea ri ng  the  pa th  fo r the  recogn i t i on  and  en fo rcem ent o f
a rb i t ra l  awards aga i nst  Ind i a  o f  ove r US$111  m i l l i on .  No tab l y,  the  se i zu re  be fo re  j udgm ent o f  US$37 .5  m i l l i on  rem a i ns i n tact  wh i l e  Québec courts
de te rm i ne  whe the r AAI ’s funds can  be  app l i ed  toward  sa t i sfyi ng  Ind i a ’s deb t .

Fo r a  com prehensi ve  ana l ysi s o f  the  case  and  the  si gn i f i can t  l ega l  p ri nci p l es estab l i shed  by the  Court  o f  Appea l ,  p l ease  see  ou r fu l l  i nsi gh t :  Court  o f
Appea l  decl a res tha t  Ind i a  i s no t  i m m une  f rom  the  Devas i nvesto rs’ en fo rcem ent e ffo rts.

T he  BLG team  rep resen t i ng  the  Devas i nvesto rs i ncl udes Kari ne  Fahm y, I ra  Ni sh i sa to,  Am anda  Afe i ch and  Dayeon  M i n .
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