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Canada & U.S.: Progress on cryptocurrency securities regulation
In  the  cryp tocu rrency space ,  the  m ag i c word  i s nuance .  T h i s M arch ,  bo th  Canad i an  and  the  Un i ted  Sta tes’ secu ri t i es regu l a to rs have  d i sp l ayed
i ncreasi ng l y nuanced  posi t i ons on  d i g i ta l  tokens and  the  p l a t fo rm s on  wh i ch  they a re  t ransacted .

Canada

On M arch  14 ,  2019 ,  the  Canad i an  Securi t i es Adm i n i st ra to rs and  the  Investm en t Industry Regu l a to ry Organ i za t i on  o f  Canada  (I IROC and  toge the r,
Regu l a to rs) j o i n t l y pub l i shed  Consu l ta t i on  Paper 21 -402  —Proposed  Framew ork fo r Cryp to ‑Asse t  Trad i ng  P l a t fo rms(Consu l ta t i on  Paper).  T he  pu rpose  o f
the  Consu l ta t i on  Paper i s to  so l i ci t  “feedback f rom  the  f i nanci a l  techno l ogy com m un i ty,  m arke t  pa rt i ci pan ts,  i nvesto rs and  o the r stakeho l de rs on  how
requ i rem en ts m ay be  ta i l o red  fo r” p l a t fo rm s tha t  faci l i ta te  the  buyi ng  and  se l l i ng  o r t ransfe rri ng  o f  cryp to  asse ts (P l a t fo rm s) opera t i ng  i n  Canada  o r
havi ng  Canad i an  pa rt i ci pan ts.

T he  Consu l ta t i on  Paper:  (i ) con ta i ns genera l  d i scussi on  on  the  na tu re  o f  cryp to  asse ts,  app l i ca t i on  o f  secu ri t i es l eg i sl a t i on ,  ri sks and  i n te rna t i ona l
regu l a to ry approaches;  and  (i i ) se ts ou t  the  Regu l a to rs’ p roposed  f ram ework fo r P l a t fo rm s (Proposed  Fram ework).

T he  app l i ca t i on  o f  the  Proposed  Fram ework,  though  con text-dependen t ,  b road l y i ncl udes:

the  app l i ca t i on  o f  m arke tp l ace  requ i rem en ts

the  app l i ca t i on  o f  dea l e r requ i rem en ts

i nvestm en t dea l e r reg i st ra t i on  and  I IROC m em bersh i p

recogn i t i on  as an  exchange

certa i n  de ri va t i ves requ i rem en ts.

In  connect i on  wi th  the  Proposed  Fram ework,  the  Consu l ta t i on  Paper seeks wri t ten  com m ents on  the  fo l l owi ng :

custody and  ve ri f i ca t i on  o f  asse ts

p ri ce  de te rm i na t i on

surve i l l ance  o f  t rad i ng  act i vi t i es

system s and  busi ness con t i nu i ty p l ann i ng

con f l i cts o f  i n te rest

i nsu rance

cl ea ri ng  and  se t t l em en t.

Wri t ten  subm i ssi ons on  the  consu l ta t i on  quest i ons i den t i f i ed  th roughou t  the  Consu l ta t i on  Paper a re  due  by M ay 15 ,  2019  (Consu l ta t i on  Dead l i ne ).

United States

On M arch  7 ,  2019 ,  the  Securi t i es and  Exchange  Com m i ssi on  (the  SEC) pub l i shed  a  l e t te r (the  Cl ayton  Le t te r)f rom  i ts Cha i rm an , the  Honorab l e  Jay
Cl ayton  (the  SEC Cha i r).  In  the  Cl ayton  Le t te r,  the  SEC Cha i r,  wri t i ng  i n  response  to  a  l e t te r f rom  Congressm an Ted  Budd  da ted  Sep tem ber 28 ,  2018,
re i n fo rced  p revi ous pub l i c sta tem en ts by the  SEC regard i ng  i ts nuanced  approach  to  de te rm i n i ng  whe the r d i g i ta l  tokens const i tu te  securi t i es.  In  h i s
wri t i ng ,  the  SEC Cha i r touched  on  the  fo l l owi ng  key po i n ts:

to  de te rm i ne  i f  a  d i g i ta l  token  i s an  i nvestm en t con tract ,  the  SEC wi l l :

consi de r the  facts and  ci rcum stances,  i ncl ud i ng  the  econom i c rea l i t i es o f  the  t ransact i on

l ook fo r “the  p resence  o f  an  i nvestm en t i n  a  com m on ven tu re  p rem i sed  on  a  reasonab l e  expecta t i on  o f  p ro f i ts to  be  de ri ved  f rom  the
en trep reneuri a l  o r m anageri a l  e ffo rts o f  o the rs” (the  Howey Fram ework)1and

the  de te rm i na t i on  o f  whe the r a  d i g i ta l  token  as a  securi ty i s no t  f i xed  — to  the  exten t  tha t  a  d i g i ta l  token  m ee ts,  o r ceases to  m ee t,  the  Howey
Fram ework,  i ts sta tus as a  securi ty m ay change .

T he  Cl ayton  Le t te r’s nuanced  pe rspect i ve  stands i n  sta rk con trast  to  the  SEC Cha i r’s p ri o r sta tem en t i n  February o f  2018  tha t  “eve ry ICO [he  has]  seen  i s
a  securi ty”.  Taken  a t  i ts face  va l ue ,  the  Cl ayton  Le t te r suggests tha t  the  SEC i n tends to  con t i nue  a  two-p ronged  approach  to  deve l op i ng  i ts regu l a t i on  o f
d i g i ta l  tokens:

Engag i ng  wi th  i nnova to rs and  the  pub l i c th rough  i n i t i a t i ves,  such  as the  Stra teg i c Hub  fo r Innova t i on  and  Fi nanci a l  Techno l ogy and

Vi go rousl y en fo rci ng  federa l  secu ri t i es l aws aga i nst  those  who  o ffe r d i g i ta l  tokens i n  vi o l a t i on  o f  such  l aws,  pa rt i cu l a rl y where  the  m i sconduct  has
ta rge ted  M a i n  Stree t  i nvesto rs.

Next Steps

Canada

M arke t  pa rt i ci pan ts shou l d  ca re fu l l y revi ew the  Consu l ta t i on  Paper to  de te rm i ne  i f ,  under the  Proposed  Fram ework,  the i r o rgan i za t i on  cou l d  be
regu l a ted  as a  P l a t fo rm . Perfo rm i ng  a  p re l i m i na ry t ri age  wi l l  a l l ow f i rm s to  engage  p roact i ve l y wi th  l ega l  counse l  to  ensure  tha t  the  nuances o f  the i r
busi ness a re  pu t  fo rward  du ri ng  the  Regu l a to rs’ consu l ta t i on  p rocess.

ttps://www.osc.gov.on.ca/en/SecuritiesLaw_csa_20190314_21-402_crypto-asset-trading-platforms.ht
ttps://budd.house.gov/uploadedfiles/budd_davidson_emmer_soto_sec_letter_final.pd


Lead i ng  up  to  the  Consu l ta t i on  Dead l i ne ,  BLG wi l l  p repare  a  subm i ssi on  fo r the  Regu l a to rs.  I f  you  o r you r f i rm  wi sh  to  com m ent,  we  wou l d  be  p l eased
to  d i scuss the  Consu l ta t i on  Paper fu rthe r wi th  you .

Un i ted  Sta tes

We con t i nue  to  m on i to r regu l a to ry deve l opm ents i n  the  Un i ted  Sta tes.  M arke t  pa rt i ci pan ts shou l d  be  encouraged  by the  SEC’s em brace  o f  nuance  wi th
respect  to  d i g i ta l  tokens,  as se t  ou t  i n  the  Cl ayton  Le t te r.  Add i t i ona l l y,  because  the  Howey Fram ework con t i nues to  be  the  SEC’s regu l a to ry “touchstone”,
m arke t  pa rt i ci pan ts shou l d  con t i nue  to  d i scuss the  crea t i ve  st ructu ri ng  opportun i t i es tha t  a re  ava i l ab l e  wi th  the i r l ega l  counse l .

Contact Us

I f  you  have  any quest i ons abou t  the  Consu l ta t i on  Paper o r the  Cl ayton  Le t te r,  p l ease  con tact  one  o f  the  au tho rs o f  th i s bu l l e t i n  o r any o the r m em ber o f
BLG’s Cryp tocu rrency and  B l ockcha i n  Group.  Our Cryp tocu rrency and  B l ockcha i n  Group  l eve rages BLG’s expert i se  i n  l ega l  a reas,  such  as i nvestm en t
m anagem ent,  co rpo ra te  f i nance ,  de ri va t i ves and  f i n tech ,  to  p rovi de  advi so ry and  t ransact i ona l  support  ri gh t  f rom  the  sta rt .

1  T he  Howey Fram ework i s de ri ved  f rom  SEC v.  How ey and  i ts p rogeny,  i ncl ud i ng  Uni ted  Housi ng  Found . ,  Inc.  v.  Fo rman.
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