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ARTICLE

Court of Appeal Clarif ies “Some Basis in Fact” Requirement for Common Issues in
Class Actions

In  i ts recen t  deci si on  i n  Fehr v Sun  L i fe  Assurance  Co . o f  Canada,  the  On ta ri o  Court  o f  Appea l ,  ove rtu rn i ng  i n  pa rt  ce rta i n  ho l d i ngs o f  the  l ower cou rt ,
ce rt i f i ed  a  cl ass-act i on  l awsu i t  b rough t  on  beha l f  o f  fo rm er po l i cyho l de rs respect i ng  the  sa l e  o f  un i ve rsa l  l i fe  po l i ci es i ssued  by p redecessors o f  the
de fendan t .

T he  ru l i ng  rep resen ts the  m ost  recen t  appe l l a te  sta tem en t wi th  respect  to  the  exten t  to  wh i ch  courts shou l d  de l ve  i n to  the  m eri ts o f  a  p roposed  cl ass
act i on  a t  the  ce rt i f i ca t i on  stage .  In  pa rt i cu l a r,  the  Court  has cl a ri f i ed  tha t ,  i n  consi de ri ng  the  "com m on i ssues"  cri te ri on  fo r ce rt i f i ca t i on ,  the
cert i f i ca t i on  j udge  shou l d  de te rm i ne  whe the r the  p l a i n t i f f  has estab l i shed  som e basi s i n  fact  fo r the  exi stence  o f  an  i ssue  tha t  can  be  deci ded  on  beha l f
o f  a l l  cl ass m em bers.  T he  ce rt i f i ca t i on  j udge  shou l d  no t  de te rm i ne  whe the r the re  i s a  basi s to  concl ude  tha t  the  p roposed  com m on i ssue  shou l d  be
deci ded  i n  the  p l a i n t i f f 's favour.  T he  Court  acco rd i ng l y e ffect i ve l y rea ff i rm ed  the  pu rpose  o f  a  ce rt i f i ca t i on  m ot i on  as a  "m ean i ng fu l  screen i ng  devi ce "
as opposed  to  a  test  on  the  m eri ts.  T he  ru l i ng  a l so  i l l ust ra tes the  st ri ct  app roach  taken  to  i n te rp re ta t i on ,  construct i on ,  and  e ffect  o f  i nsu rance  po l i ci es
wi th  respect  to  te rm s re l yi ng  on  i ndustry custom  fo r m ean i ng  (as evi dence  to  p rove  such  custom  m ay have  l i m i ted  adm i ssi b i l i ty on  such  m ot i ons).

T he  deci si on  re l a tes to  a  cl ass act i on  p roceed i ng  aga i nst  Sun  L i fe  com m enced  i n  the  On ta ri o  Superi o r Court  i n  2010 ,  on  beha l f  o f  ho l de rs o f  ce rta i n
un i ve rsa l  l i fe  po l i ci es (wh i ch  were  acqu i red  decades ea rl i e r as i nvestm en ts wi th  re tu rns t i ed  to  the  vagari es o f  i n te rest  ra te  f l uctua t i ons).  T he  cl ass
p roceed i ng  a l l eged ,  am ong  o the r th i ngs,  m i srep resen ta t i on  (ch i e f l y regard i ng  i nvestm en t re tu rn ),  b reach  o f  con tract ,  and  f raudu l en t  concea l m en t
(regard i ng  ab i l i ty o f  po l i cy-ho l de rs/  i nvesto rs to  t i m e l y d i scover the  a l l eged  b reach(es) i n  quest i on ).  T he  cl ass p roceed i ng  spawned  a  se ri es o f  deci si ons
i n  wh i ch  the  l ower cou rt  ru l ed  i n  favo r o f  the  de fendan t ,  decl i n i ng  to  ce rt i fy the  cl ass act i on  on  the  basi s tha t  the  cl a i m s were  no t  p roperl y const i tu ted
as a  cl ass act i on ,  e .g .  no t  ra i si ng  "com m on i ssues"  (i n  respect  o f  the  m i srep resen ta t i on  cl a i m s),  i nva l i d ,  " i nchoa te "  (i .e .  p rem atu re ),  and ,  i n  respect  o f
som e o f  the  cl a i m s (the  m i srep resen ta t i on  and  som e o f  the  b reach  o f  con tract  cl a i m s),  t i m e-barred .

On  appea l ,  the  court  uphe l d  som e o f  these  f i nd i ngs by the  l ower cou rt  (e .g .  the  m i srep resen ta t i on  cl a i m s) and  ove rru l ed  o the rs (e .g .  the  b reach  o f
con tract  and  f raudu l en t  concea l m en t cl a i m s) and ,  i nci den ta l l y,  found  tha t  som e o f  the  cl a i m s were  no t  t i m e- ba rred .  T he  cl ass act i on  p roceeded  on  the
"b reach  o f  con tract"  and  " f raudu l en t  concea l m en t"  cl a i m s.

On  the  b reach  o f  con tract  (o f  i nsu rance) cl a i m s,  the  court  p rovi ded  a  rem i nder o f  the  p rocedura l  na tu re  o f  a  ce rt i f i ca t i on  m ot i on :  nam e l y,  tha t  th i s i s no t
a  step  i nvi t i ng  ana l ysi s and  de te rm i na t i on  o f  the  m eri ts o f  the  d i spu te .  T he  Court  o f  Appea l  fu rthe r concl uded  tha t  the  l ower cou rt 's approach  to  the
"com m on i ssue"  cri te ri on  (tha t  the re  be  com m on –  bu t  no t  necessari l y i den t i ca l  - i ssues o f  fact  o r o f  l aw a ri si ng  the re from ) d i d  no t  wi thstand  appe l l a te
scru t i ny.  T he  l ower cou rt  had  "deci ded  the  p roposed  com m on i ssue  by i n te rp re t i ng  the  con tract  and  m aki ng  a  f i nd i ng  tha t  the re  was no  b reach"  as
opposed  to  deci d i ng  whe the r the re  was som e basi s i n  fact  to  concl ude  tha t  the  quest i on  o f  whe the r a  b reach  had  occurred  cou l d  be  deci ded  on  a  cl ass-
wi de  basi s.  By deci d i ng  the  i ssue  o f  whe the r a  b reach  had  occurred ,  the  ce rt i f i ca t i on  j udge  usu rped  "a  task fo r the  j udge  a t  the  com m on i ssues t ri a l ,  no t
the  j udge  dea l i ng  wi th  ce rt i f i ca t i on ,"  as the  appe l l a te  court  pu t  i t .  T h i s i s consi sten t  wi th  the  l i m i ta t i on  on  adm i ssi b i l i ty o f  evi dence  p ro ffe red  fo r m eri ts
o f  the  cl a i m  as opposed  to  fo r pu re  ce rt i f i ca t i on  cri te ri a  (i n  th i s case ,  the  l ower cou rt  had  consi de red  evi dence  o f  i ndustry p ract i ce  tendered  by Sun  L i fe
i n  support  o f  a  speci f i c i n te rp re ta t i on  o f  the  i nsu rance  con tract).
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