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ARTICLE

Supreme Court of Canada Reinforces Reasonable Foreseeability of Harm as Critical
Limiting Principle

A recen t  deci si on  o f  the  Suprem e Court  o f  Canada ,Ranki n (Ranki n ’ s Garage  & Sa l es)v.J.J. ,  2018  SCC 19,  re i n fo rces tha t  fo reseeab i l i ty o f  ha rm  opera tes
as a  cri t i ca l  l i m i t i ng  p ri nci p l e  i n  the  l aw o f  neg l i gence .  T he  deci si on  ove rtu rned  a  deci si on  o f  the  On ta ri o  Court  o f  Appea lp revi ousl y reported  on  by
BLG.

Background

In  th i s case ,  a  m i no r p l a i n t i f f  (15  years o l d ) su ffe red  ca tastroph i c i n j u ry fo l l owi ng  an  acci den t  i n  a  sto l en  veh i cl e .  T he  veh i cl e  was be i ng  opera ted  by a
fri end ,  a l so  a  m i no r (16  years o l d ),  who  d i d  no t  have  a  d ri ve r’s l i cence  o r any d ri vi ng  experi ence .  T he  teens sto l e  the  veh i cl e  f rom  Ranki n ’s Garage  &
Sa l es — a  busi ness tha t  se rvi ced  and  so l d  ca rs and  t rucks.  T he  ga rage  p roperty was no t  secu red ,  and  the  two  teens found  the  veh i cl e  un l ocked  wi th  i ts
keys i n  the  ash tray.  T he  teens had  consum ed a l coho l  and  m ari j uana  ea rl i e r i n  the  even i ng  and  p l anned  to  use  the  veh i cl e  to  p i ck up  a  f ri end  i n  a
nearby town .

T he  T ri a l  Judge  he l d  tha t  the  ga rage  owed  a  du ty o f  ca re  to  the  p l a i n t i f f  and  a  j u ry apport i oned  37  pe rcen t  responsi b i l i ty to  the  ga rage  fo r the
p l a i n t i f f ’s i n j u ri es.  T he  Court  o f  Appea luphe l d  the  T ri a l  Judge ’s f i nd i ngtha t  the  ga rage  owed  a  du ty o f  ca re  to  the  p l a i n t i f f .  In  pa rt i cu l a r,  the  Court  o f
Appea l  he l d  tha t  i t  was reasonab l y fo reseeab l e  tha t  m i no rs m i gh t  stea l  an  un l ocked  ca r wi th  keys i n  i t  f rom  Ranki n ’s Garage  and ,  fu rthe r,  tha t  i t  was a
“m atte r o f  com m on sense” tha t  m i no rs m i gh t  i n j u re  them se l ves wh i l e  opera t i ng  the  veh i cl e .

SCC Decis ion

A seven-j udge  m a j o ri ty o f  the  Suprem e Court  ove rtu rned  the  deci si on  o f  the  Court  o f  Appea l .  T he  M a j o ri ty em phasi zed  the  i m portance  o f  f ram i ng  the
fo reseeab i l i ty i nqu i ry wi th  “su ff i ci en t  ana l yt i ca l  ri go r” to  connect  the  de fendan t ’s fa i l u re  to  take  ca re  (e .g . ,  l eavi ng  the  veh i cl e  unsecured) to  the  ha rm
u l t i m a te l y caused  (e .g . ,  physi ca l  i n j u ry).  Accord i ng l y,  i n  the  con text  o f  th i s case ,  i t  was no t  enough  to  si m p l y de te rm i ne  whe the r the  the f t  o f  the  veh i cl e
was fo reseeab l e .  Fu rthe r evi dence  o f  a  connect i on  be tween  the  the f t  and  the  unsa fe  opera t i on  o f  the  sto l en  veh i cl e  was necessary.

T he  M a j o ri ty he l d  tha t  the  evi dence  re l a t i ng  to  the  p ract i ces o f  Ranki n ’s Garage  o r the  h i sto ry o f  the f t  i n  the  a rea  concerned  the  ri sk o f  the f t  bu t  d i d  no t
suggest  tha t  a  sto l en  veh i cl e  wou l d  be  opera ted  i n  an  unsa fe  m anner.  T he  M a j o ri ty em phasi zed  tha t  reasonab l e  fo reseeab i l i ty i s an  ob j ect i ve  test  tha t
i s no t  to  be  conducted  wi th  the  bene f i t  o f  h i ndsi gh t .  T he  M a j o ri ty warned  tha t  "Courts shou l d  be  vi g i l an t  i n  ensuri ng  tha t  the  ana l ysi s i s no t  cl ouded  by
the  fact  tha t  the  even t  i n  quest i on  actua l l y d i d  occu r."

Fo l l owi ng  a  revi ew o f  l ower cou rt  j u ri sp rudence ,  the  M a j o ri ty re j ected  the  suggest i on  tha t  a  fo reseeab l e  ri sk o f  i n j u ry au tom at i ca l l y f l ows f rom  a  ri sk o f
the f t .  Such  an  approach  wou l d  “extend  to rt  l i ab i l i ty too  fa r. ” T he  M a j o ri ty found  tha t  the  Court  o f  Appea l  e rred  i n  re l yi ng  on  assum pt i on  o r specu l a t i on
(re l a t i ng  to  the  act i vi t i es o f  m i no rs) to  connect  the  ri sk o f  the f t  to  the  ri sk o f  som eone  be i ng  physi ca l l y i n j u red .  Ra the r,  evi dence  o f  speci f i c
ci rcum stances m aki ng  i t  reasonab l y fo reseeab l e  tha t  a  sto l en  ca r m i gh t  be  d ri ven  i n  a  way tha t  wou l d  cause  pe rsona l  i n j u ry was requ i red .

Af te r f i nd i ng  tha t  reasonab l e  fo reseeab i l i ty was no t  estab l i shed ,  the  M a j o ri ty wen t  on  to  consi de r whe the r:  (1 ) Ranki n ’s Garage  had  a  posi t i ve  du ty to
secure  the  veh i cl es aga i nst  the f t  by m i no rs;  and  (2 ) i l l ega l  conduct  cou l d  sever the  p roxi m a te  re l a t i onsh i p  be tween  the  pa rt i es o r nega te  a  du ty o f  ca re .
T he  M a j o ri ty re j ected  the  no t i on  o f  a  posi t i ve  du ty on  a  ca r ga rage  to  p reven t  ha rm , f i nd i ng  tha t  ana l og i es be tween  ca r sto rage  and  a l coho l  se rvi ce  o r
be tween  veh i cl es and  f i rea rm s were  m i sp l aced .  T he  M a j o ri ty a l so  no ted  tha t  the  fact  tha t  the  p l a i n t i f f  was a  m i no r d i d  no t  au tom at i ca l l y crea te  a
posi t i ve  du ty to  act .  Wi th  respect  to  the  second  resi dua l  quest i on ,  the  M a j o ri ty con f i rm ed  tha t  " the  no t i on  tha t  i l l ega l  o r i m m ora l  conduct  by the
p l a i n t i f f  p recl udes the  exi stence  o f  a  du ty o f  ca re  has consi sten t l y been  re j ected ,"  excep t  i n  ci rcum stances where  the  l eg i sl a tu re  has op ted  to  m od i fy
the  com m on l aw.

A two-j udge  m i no ri ty wou l d  have  uphe l d  the  T ri a l  Judge ’s f i nd i ng  tha t  Ranki n ’s Garage  owed  a  du ty o f  ca re  to  the  p l a i n t i f f  and  wou l d  no t  have  requ i red
fu rthe r evi dence  connect i ng  the  ri sk o f  the f t  to  the  ha rm  su ffe red .  In  con trast  to  the  M a j o ri ty’s com m ent tha t  "ana l yt i ca l  ri go r"  was requ i red  fo r a
fo reseeab i l i ty ana l ysi s,  the  M i no ri ty p re fe rred  a  vi ew tha t  reasonab l e  fo reseeab i l i ty was a  l ow th resho l d  tha t  wou l d  usua l l y be  sa t i sf i ed  where  a  p l a i n t i f f
has su ffe red  i n j u ry.  T he  M i no ri ty wou l d  have  found  tha t  the  ga rage  owner’s test i m ony,  tha t  he  had  checked  to  m ake  su re  veh i cl es were  sa fe  f rom  the f t  to
avo i d  i n j u ri es tha t  cou l d  be  su ffe red  by anyone  who  sto l e  a  veh i cl e ,  p rovi ded  a  su ff i ci en t  evi den t i a ry basi s to  sa t i sfy the  reasonab l e  fo reseeab i l i ty test .

Takeaways

Whi l e  the  deci si on  o f  the  M a j o ri ty i nRanki ndoes no t  a l te r the  l aw o f  neg l i gence ,  i t  does i n  ou r vi ew re i nvi go ra te  the  ro l e  o f  reasonab l e  fo reseeab i l i ty i n
de te rm i n i ng  whe the r a  du ty o f  ca re  i s owed  be tween  pa rt i es.  To  estab l i sh  a  du ty,  the re  m ust  be  som e evi dence  to  suggest  tha t  a  pe rson  i n  the  posi t i on
o f  the  de fendan t  ough t  to  have  reasonab l y fo reseen  the  ri sk o f  i n j u ry,  no t  j ust  the  even t  f rom  wh i ch  i t  u l t i m a te l y resu l ted .  We expectRanki n to  resu l t  i n
g rea te r a t ten t i on  be i ng  pa i d  to  the  fo reseeab i l i ty i nqu i ry i n  fu tu re  neg l i gence  cases.

From  a  ri sk m anagem ent pe rspect i ve ,Ranki ndoes no t  suggest  tha t  busi nesses,  m un i ci pa l i t i es o r o the r en t i t i es wi th  ca re  and  con tro l  o f  veh i cl es m ay be
l ess vi g i l an t  i n  the i r secu ri ty m easures.  Ra the r,  the  deci si on  em phasi zes tha t  these  en t i t i es shou l d  take  steps to  consi de r the  ha rm  speci f i c to  the i r
ci rcum stances tha t  cou l d  resu l t  f rom  the  the f t  o f  veh i cl es i n  the i r ca re  and  con tro l .  As an  exam p l e ,  add i t i ona l  m easures to  m i t i ga te  the  ri sk o f  the f t  m ay
be  requ i red  o f  en t i t i es sto ri ng  veh i cl es wh i ch  a re  no t  roadworthy o r veh i cl es wh i ch  requ i re  speci a l  t ra i n i ng  o r experi ence  to  opera te .
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