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ARTICLE

Government announces “enhanced scrutiny” of foreign investments as a result of
COVID-19

Upda ted  on  Nov.  2 ,  2022 .

T he  Investmen t Canada  Act (ICA) governs fo re i gn  i nvestm en t i n  Canada ,  and  a l l ows the  federa l  governm ent to  revi ew and  po ten t i a l l y b l ock o r i m pose
cond i t i ons on  fo re i gn  i nvestm en ts i n to  Canada .  Ci t i ng  the  “un i que” and  “extrao rd i na ry ci rcum stances” o f  the  g l oba l  COVID-19  pandem i c and  “sudden
decl i nes i n  va l ua t i ons [ tha t ]  cou l d  l ead  to  opportun i st i c i nvestm en t behavi ou r”,  the  governm ent announced  on  Apri l  18 ,  2020 tha t  i t  i s go i ng  to  use  the
ICA to  “sub j ect  ce rta i n  fo re i gn  i nvestm en ts i n to  Canada  to  enhanced  scru t i ny.”

What you need to know

Fore i gn  i nvestm en ts i n  com pan i es i nvo l ved  i n  pub l i c hea l th  o r the  supp l y o f  cri t i ca l  goods and  se rvi ces,  and /o r i nvestm en ts by pa rt i es tha t  t i ed  to
fo re i gn  sta tes wi l l  be  cl ose l y revi ewed  under the  ICA a t  l east  un t i l  the  econom y recovers f rom  the  e ffects o f  the  COVID-19  pandem i c.

T h i s m ay resu l t  i n  si gn i f i can t  de l ays and  the  po ten t i a l  i m posi t i on  o f  cond i t i ons by the  governm ent be fo re  ce rta i n  i nvestm en ts can  be  m ade , i f  they
a re  a l l owed  a t  a l l .

Pa rt i es consi de ri ng  i nvestm en ts i n to  Canada  tha t  m ay fa l l  under the  enhanced  scru t i ny si gna l l ed  by the  governm ent du ri ng  th i s t i m e  shou l d  be
taki ng  steps to  ensure  tha t  any po ten t i a l  governm ent concerns a re  reso l ved  p ri o r to  cl osi ng .

Canada ’s act i on  i s consi sten t  wi th  si m i l a r announcem ents re l a t i ng  to  he i gh tened  scru t i ny o f  i n -bound  fo re i gn  i nvestm en t m ade  by o the r coun tri es,
i ncl ud i ng  the  European  Un i on  and  ce rta i n  o f  i ts m em ber sta tes and  Austra l i a .

Targets of the enhanced scrutiny

T he  p ri m ary ta rge ts o f  th i s enhanced  scru t i ny wi l l  be  i nvestm en ts i n  Canad i an  busi nesses:

a.  T ha t  a re  re l a ted  to  pub l i c hea l th  o r i nvo l ved  i n  the  supp l y o f  cri t i ca l  goods and  se rvi ces;  and /o r

b.  By i nvesto rs tha t  a re  owned , sub j ect  to  i n f l uence  by o r even  cl ose l y t i ed  to  fo re i gn  sta tes.

Under the  na t i ona l  secu ri ty revi ew (NSR) p rovi si ons o f  the  ICA, the  governm ent can  revi ew vi rtua l l y any i nvestm en t o f  any va l ue  i n to  Canada  by a  non-
Canad i an  –  i ncl ud i ng  non-con tro l l i ng  i nvestm en ts –  to  de te rm i ne  whe the r they “wou l d  be  i n j u ri ous to  na t i ona l  secu ri ty”.  A l though  fo r ce rta i n
i nvestm en ts the  “enhanced  scru t i ny” announced  m ay be  under the  separa te  “ne t  bene f i t ” revi ew p rovi si ons o f  the  ICA, i t  i s l i ke l y tha t  the  bu l k o f  th i s
he i gh tened  scru t i ny wi l l  be  under the  NSR p rovi si ons,  as the re  a re  no  f i nanci a l  th resho l ds and  NSR can  be  app l i ed  to  even  sm a l l  m i no ri ty i nvestm en ts,
un l i ke  the  ne t  bene f i t  revi ew.

Criteria under which investments will be considered

T he  “wou l d  be  i n j u ri ous to  na t i ona l  secu ri ty” cri te ri a  fo r b l ocki ng  o r i m posi ng  cond i t i ons on  an  i nvestm en t under the  NSR p rovi si ons i s ve ry b road ,
a ffo rd i ng  the  governm ent si gn i f i can t  scope  wi th i n  wh i ch  to  p reven t  i nvestm en ts i t  be l i eves wou l d  be  p rob l em at i c.  T he  concep t  o f  “na t i ona l  secu ri ty” i s
no t  de f i ned  i n  the  ICA and  the  governm ent has genera l l y o ffe red  ve ry l i t t l e  t ransparency i n to  the  t rue  na tu re  o f  i ts concerns wi th  va ri ous i nvestm en ts.
Pri o r to  the  cu rren t  COVID-19  si tua t i on ,  the  on l y o ff i ci a l  gu i dance  f rom  the  governm ent on  the  facto rs taken  i n to  accoun t  when  assessi ng  the  po ten t i a l
na t i ona l  secu ri ty i m p l i ca t i ons o f  a  dea l  i ncl udes the  fo l l owi ng  facto rs:

Effects on  Canada ’s de fence  capab i l i t i es and  i n te rests (i ncl ud i ng  R&D o r the  supp l y o f  m i l i ta ry weapons and  techno l og i es);

T he  t ransfe r o f  sensi t i ve  techno l ogy o r know-how ou tsi de  o f  Canada ;

Im pacts on  the  supp l y o f  cri t i ca l  goods and  se rvi ces to  Canad i ans (i ncl ud i ng  energy,  u t i l i t i es,  food ,  hea l th ,  and  wa te r);

Im pacts on  the  supp l y o f  goods and  se rvi ces to  the  Governm ent;

Enab l em ent o f  fo re i gn  su rve i l l ance  o r esp i onage ,  o r the  h i nd rance  o f  i n te l l i gence  opera t i ons and  l aw en fo rcem ent;

Im pacts on  Canada ’s i n te rna t i ona l  i n te rests,  i ncl ud i ng  fo re i gn  re l a t i onsh i ps;  and

Invo l vem ent o r the  faci l i ta t i on  o f  act i vi t i es o f  i l l i ci t  acto rs (e .g .  te rro ri sts/ te rro ri st  o rgan i za t i ons,  o rgan i zed  cri m e).

A num ber o f  these  facto rs a re  cl ea rl y l i ke l y to  be  o f  he i gh tened  concern  g i ven  the  cu rren t  ci rcum stances,  bo th  i n  te rm s o f  i m m ed i a te  hea l th  and  sa fe ty
and  the  desi re  to  p ro tect  the  f rag i l e  econom y.

In  recen t  yea rs,  the re  has been  a  cl ea r t rend  toward  app l yi ng  he i gh tened  scru t i ny under the  NSR p rovi si ons to  i nvestm en ts i n to  Canada  by fo re i gn  sta te -
owned  en te rp ri ses and  fo re i gn  i nvesto rs deem ed to  have  cl ose  t i es to  fo re i gn  sta tes,  even  i f  the re  i s no  fo rm a l  sta te  ownersh i p  o r con tro l ,  and  the
governm ent ’s new sta tem en t m akes i t  cl ea r tha t  th i s wi l l  be  a  p ri m ary concern  i n  the  p resen t  cl i m a te .  However,  the re  i s l i t t l e  cl a ri ty on  the  basi s by
wh i ch  the  governm ent de te rm i nes wh i ch  i nvesto rs i t  consi de rs to  be  sub j ect  to  i n f l uence  by o r have  cl ose  t i es to  a  fo re i gn  sta te ,  o the r than  tha t  i t  has
m ade  cl ea r tha t  actua l  o r de  facto  con tro l  by a  fo re i gn  sta te  i s no t  requ i red  fo r a  concern i ng  l eve l  o f  sta te -i n f l uence  to  a ri se .

Timing implications for investments

ttps://www.ic.gc.ca/eic/site/ica-lic.nsf/eng/lk81224.htm
ttps://www.ic.gc.ca/eic/site/ica-lic.nsf/eng/lk81190.htm
https://www.blg.com/en/insights/2020/04/en/insights/2018/05/canadian-government-blocks-chinese-foreign-investment-due-to-national-security-concern


T he  fo rm a l  dead l i nes app l i cab l e  to  the  com m encem ent o f  the  NSR p rocess a re  unchanged  by the  governm ent ’s sta tem en t.  T he  dead l i ne  depends on
whe the r the  i nvestm en t i s sub j ect  to  revi ew, no t i f i ca t i on  o r ne i the r under the  ne t  bene f i t  revi ew p rovi si ons o f  the  ICA ,  and  i f  ne i the r,  i f  a  vo l un ta ry
f i l i ng  i s m ade . T he  resu l t  i s tha t  i n  m any cases,  i f  pa rt i es do  no t  take  a ff i rm a t i ve  steps to  ensure  tha t  the  dead l i ne  passes p ri o r to  cl osi ng ,  the  NSR
process can  sta rt  a f te r cl osi ng .  T he  app l i cab l e  dead l i nes a re :

For any i nvestm en t no t  sub j ect  to  no t i f i ca t i on  under the  ne t  bene f i t  revi ew p rovi si ons o f  the  ICA (such  as non-con tro l l i ng  i nvestm en ts),  i n  a
si gn i f i can t  change  i m p l em ented  i n  2022 ,  the  dead l i ne  depends on  whe the r a  vo l un ta ry no t i f i ca t i on  i s f i l ed :

I f  a  vo l un ta ry no t i f i ca t i on  i s f i l ed ,  the  NSR p rocess can  be  i n i t i a ted  a t  any t i m e  up  to  45  days a f te r f i l i ng.

I f  a  vo l un ta ry no t i f i ca t i on  i s no t  f i l ed ,  the  NSR p rocess can  be  i n i t i a ted  a t  any t i m e  up  to  f i ve  years a f te r cl osi ng.  T h i s i s a  si gn i f i can t  change
from  the  p ri o r 45  day pe ri od  tha t  app l i ed  even  wi thou t  a  vo l un ta ry no t i f i ca t i on .

I f  an  i nvestm en t i s sub j ect  to  post-cl osi ng  no t i f i ca t i on  under the  ne t  bene f i t  revi ew p rovi si ons,  bu t  no t  a  fu l l  ne t  bene f i t  revi ew (such  as acqu i si t i ons
o f  con tro l  o f  Canad i an  busi nesses tha t  a re  be l ow the  app l i cab l e  ne t  bene f i t  revi ew th resho l ds),  the  NSR p rocess can  be  i n i t i a ted  a t  any t i m e  up  to
45  days a f te r the  com p l e te  requ i si te  no t i f i ca t i on  (due  wi th i n  30  days a f te r cl osi ng ) i s f i l ed .

I f  an  i nvestm en t i s sub j ect  to  a  fu l l  ne t  bene f i t  revi ew because  i t  exceeds the  app l i cab l e  th resho l ds under those  p rovi si ons,  the  NSR p rocess can  be
i n i t i a ted  a t  any t i m e  up  to  45  days a f te r the  com p l e te  app l i ca t i on  fo r ne t  bene f i t  revi ew i s f i l ed .

An  i nvestm en t no t  com p l e ted  be fo re  the  i n i t i a t i on  o f  the  NSR p rocess canno t  l ega l l y p roceed  un t i l  the  revi ew i s f i na l .

Fo r i nvestm en ts no t  sub j ect  to  ne t  bene f i t  revi ew, i f  the  pa rt i es (i n  m ost  cases,  pa rt i cu l a rl y the  i nvesto r) wan t  to  ensure  tha t  the  i nvestm en t canno t  be
sub j ect  to  the  NSR p rocess post-cl osi ng ,  they need  to  subm i t  ne t  bene f i t  revi ew no t i f i ca t i ons p ri o r to  cl osi ng ,  and  ensure  tha t  the  te rm s o f  the
agreem ent requ i re  tha t  e i the r the  dead l i ne  fo r i n i t i a t i ng  the  NSR p rocess exp i res o r tha t  the  dea l  i s a l l owed  fo l l owi ng  the  NSR p rocess.

Pri o r to  the  COVID-19  si tua t i on ,  a l though  the  t i m i ng  fo r the  com p l e t i on  o f  the  NSR p rocess va ri ed ,  pa rt i es assum ed tha t  the  p rocess cou l d  take  a t  l east
200  days to  be  com p l e ted .  I t  i s uncl ea r whe the r th i s est i m a te  m ay change  i n  the  cu rren t  si tua t i on ,  bu t  i f  si gn i f i can t l y m ore  revi ews a re  be i ng  conducted
due  to  g rowi ng  concerns i den t i f i ed  i n  the  recen t  sta tem en t,  i t  i s reasonab l e  to  assum e tha t  the  p rocess m ay take  l onger.
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