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ARTICLE

OSC’s Regulatory Burden Reduction Proposals – Potential Benefits to Investment
Funds and Registrants

On Novem ber 19 ,  2019 ,  the  On ta ri o  Securi t i es Com m i ssi on  re l eased  Reduci ng  Regu l a to ry Burden  i n  On ta ri o ’ s Cap i ta l  Marke ts (the  Report ).  T he  Report
responds to  the  feedback p rovi ded  to  the  OSC from  stakeho l de rs (i ncl ud i ng  BLG’s feedback),  and  ou t l i nes the  speci f i c ways i n  wh i ch  the  OSC p l ans to
reduce  unnecessary bu rden  on  cap i ta l  m arke ts pa rt i ci pan ts opera t i ng  i n  On ta ri o .  Of  the  107  deci si ons and  recom m enda t i ons ou t l i ned  i n  the  Report ,
cl ose  to  70  o f  them  wi l l  d i rect l y a ffect  i nvestm en t funds and  securi t i es reg i st ran ts.  Certa i n  p ro j ects have  a l ready been  p roposed  and  i m p l em enta t i on  o f
the  app l i cab l e  ru l e  changes a re  we l l  underway (see  BLG’s Investm en t M anagem ent bu l l e t i ns f rom  October 2019 and  Ju l y 2019  fo r fu rthe r i n fo rm at i on).

Investm en t funds and  securi t i es reg i st ran ts wi l l  bene f i t ,  ove r t i m e ,  f rom  the  speci f i ed  p roposa l s,  a l though  m any o f  the  p roposa l s requ i re  changes to
na t i ona l  ru l es and  po l i ci es,  wh i ch  m eans the  support  o f  the  o the r m em bers o f  the  Canad i an  Securi t i es Adm i n i st ra to rs wi l l  be  cri t i ca l  to  the  success o f
the  OSC’s i n i t i a t i ve .  Othe r p roposa l s can  be  i m p l em ented  by the  OSC th rough  changes i n  sta ff ’s adm i n i st ra t i ve  p rocedures and  p ract i ces.  Fo r a l l ,
however,  read i ng  the  “f i ne  p ri n t ” wi l l  be  cruci a l  i n  de te rm i n i ng  j ust  how m uch  o f  a  regu l a to ry bu rden  reduct i on  wi l l  be  ach i eved .  T he  bu rden  reduct i on
i n i t i a t i ve  does no t  pu rpo rt  to  be  a  com prehensi ve  revi ew o f  the  m yri ad  ru l es,  po l i ci es and  sta ff  gu i dance  tha t  app l y i n  On ta ri o ;  fo r the  m ost  pa rt ,  the
recom m enda t i ons a re  qu i ck f i xes and  responses to  stakeho l de r feedback,  ra the r than  deci si ons p roposi ng  substan t i a l l y d i ffe ren t  ways to  regu l a te
Onta ri o ’s cap i ta l  m arke ts.  No t  a l l  feedback has been  acted  upon  –  som e o f  ou r suggest i ons were  no t  taken  up  (fo r exam p l e ,  the  OSC d i d  no t  respond  to
our com m ent abou t  j o i n i ng  the  CSA Passport  System ),  wh i l e  o the rs were  on l y pa rt i a l l y re f l ected  i n  the  Report .

However,  one  m ust  never l ook a  g i f t  ho rse  i n  the  m ou th .  Where  the re  a re  unnecessary regu l a to ry bu rdens,  i t  i s l i ke l y tha t  the  costs associ a ted  wi th  those
burdens a re  be i ng  passed  (d i rect l y o r i nd i rect l y) onwards to  i nvesto rs.  T here fo re ,  a  p ro j ect  tha t  i s cha racte ri zed  as reduci ng  bu rdens (and  costs) on
i ndustry pa rt i ci pan ts i s rea l l y abou t  reduci ng  costs and  i m provi ng  ou tcom es fo r i nvesto rs.  In  ou r vi ew, reduci ng  regu l a to ry bu rden  i s a  wi n  fo r a l l
concerned  –  the  i ndustry,  i nvesto rs and  the  regu l a to rs.

Cl ea rl y,  the  OSC has em barked  on  an  am b i t i ous p ro j ect .  T he  OSC exp l a i ns tha t  i t  wi l l  take  swi f t  act i on  to  address as m any concerns as possi b l e ,  and
wi l l  be  accoun tab l e  fo r fo l l owi ng  th rough .  T he  OSC a l so  p l ans to  “em bed  bu rden  reduct i on ” i n to  i ts opera t i ons and  com m i t  to  a  p rocess o f  con t i nuous
i m provem ent.

Som e o f  the  m ore  substan t i ve  recom m enda t i ons o f  the  70  tha t  wi l l  a ffect  i nvestm en t funds and  reg i st ran ts a re  sum m ari zed  be l ow. T he  work on  m ost  o f
these  p roposa l s i s sta ted  to  be  underway (si nce  the  sum m er) and  wi l l  take  anywhere  f rom  12  to  24  m on ths to  com p l e te .  Ten  o f  the  70  recom m enda t i ons
are  no ted  as be i ng  a l ready com p l e ted .

T he  OSC wi l l  be  g ran ted  powers to  m ake  so -ca l l ed  “b l anke t  o rde rs” (to  be  descri bed  as “cl ass o rde r exem pt i ons”),  wh i ch  a re  exem pt i ons f rom
app l i cab l e  ru l es tha t  wi l l  app l y to  m u l t i p l e  m arke t  pa rt i ci pan ts,  th rough  am endm ents to  the  Securi t i es Act (On ta ri o ).  T he  am endm ent to  the
Securi t i es Act p rovi ded  fo r i n  B i l l  138  (f i rst  read i ng  Novem ber 6 ,  2019) suggests tha t  these  exem pt i ons wi l l  ope ra te  on l y fo r 18  m on ths and  the
Com m i ssi on  m ust  take  a  posi t i ve  step  to  extend  the  exem pt i on  fo r fu rthe r pe ri ods th rough  a  ru l e .

T he  OSC p l ans to  ho l d  consu l ta t i ons wi th  m arke t  pa rt i ci pan ts to  d i scuss how sta ff  i ssues “gu i dance” wh i ch  i s i n tended  to  supp l em ent ru l es and
po l i cy,  and  how sta ff  uses tha t  gu i dance  i n  com p l i ance  and  regu l a to ry revi ews.  BLG was one  o f  m any stakeho l de rs who  exp ressed  a  concern  tha t
sta ff  gu i dance  i s be i ng  app l i ed  as i f  i t  were  “l aw”.  We a re  no t  aware  o f  the  speci f i c fo rum  fo r th i s consu l ta t i on ,  bu t  consi de r th i s to  be  a  ve ry
i m portan t  consu l ta t i on ,  pa rt i cu l a rl y g i ven  the  sheer vo l um e o f  gu i dance  tha t  has been  i ssued  ove r the  past  few years and  how tha t  gu i dance  has
been  app l i ed  by sta ff  du ri ng  com p l i ance  revi ews and  o the rwi se .

T he  dead l i nes fo r f i l i ng  exem pt t rade  reports under Na t i ona l  Instrum en t 45 -106  Prospectus Exempt i ons wi l l  be  reconsi de red  by the  OSC, a l ong  wi th
the  rest  o f  the  CSA. T he  OSC i s a l so  consi de ri ng  reduci ng  i ts fees l evi ed  on  the  f i l i ng  o f  these  reports.  Any re l i e f  wi l l  be  we l com e –  based  on  ou r
experi ence  ove r the  past  few years,  we  consi de r the  annua l  f i l i ng  dead l i ne  fo r i nvestm en t funds (30  days a f te r ca l endar yea r end) to  be
unnecessari l y t i gh t .  Di sappo i n t i ng l y,  no  o the r changes to  the  exem pt m arke t  p rospectus exem pt i on  reg i m e  a re  be i ng  consi de red  (we  p rovi ded
feedback on  recom m enda t i ons fo r changes,  i n  pa rt i cu l a r,  changes to  the  type  and  am oun t o f  i n fo rm at i on  requested  i n  the  exem pt t rade  reports).  We
no te ,  however,  tha t  the  rep l acem ent fo r SEDAR (now nam ed SEDAR+ and  schedu l ed  to  be  opera t i ona l  by 2021) i s expected  to  address the
regu l a to ry bu rdens associ a ted  wi th  havi ng  to  f i l e  the  exem pt t rade  reports usi ng  th ree  d i ffe ren t  f i l i ng  system s.

T he  OSC wi l l  pub l i sh  a  consu l ta t i on  paper (p resum ab l y wi th  the  rest  o f  the  CSA) on  how to  reduce  the  f requency o f  i nvestm en t fund  p rospectus
f i l i ngs and  p l ans to  i m p l em ent changes to  reduce  the  f requency o f  these  f i l i ngs.  T h i s i s ve ry we l com e news and  we  wi l l  l ook fo rward  to  revi ewi ng
the  consu l ta t i on  paper.

Wi th  the  rest  o f  the  CSA, the  OSC p l ans to  re l ook a t  i nvestm en t fund  con t i nuous d i scl osu re ,  wi th  si x recom m enda t i ons fo r st ream l i n i ng  o r
deve l op i ng  a l te rna t i ve  d i scl osu re  m ode l s,  as we l l  as a l l owi ng  fo r e l ectron i c de l i ve ry o f  docum ents.  T he  recom m enda t i ons i n  som e respects do  no t
go  fa r enough ,  si nce  we  be l i eve  post i ng  to  a  pub l i c websi te  (“access equa l s de l i ve ry”) to  be  the  op t i m a l  approach  to  take  wi th  these  docum ents,
pa rt i cu l a rl y g i ven  the  ve ry l ow take -up  o f  the  docum ents and  the i r p resum ab l y equa l l y l ow readersh i p .

An  exem pt i on  "p receden t"  has a l ready been  deve l oped ,  wh i ch  wi l l  a l l ow m anagers to  app l y fo r an  exem pt i on  g i vi ng  i nvestm en t funds the  ab i l i ty to
appo i n t  m ore  than  one  custod i an .  T he  OSC a l so  says i t  wi l l  f i na l i ze  ano the r exem pt i on  "p receden t"  wh i ch  wi l l  a l l ow a l te rna t i ve  m utua l  funds to
app l y fo r m ore  f l exi b i l i ty i n  the i r use  o f  l eve rage .  No tab l y these  a re  no t  ru l e  changes,  bu t  ra the r exem pt i ons tha t  m ust  be  i nd i vi dua l l y app l i ed  fo r.
S ta ff  i s a l so  worki ng  on  a rt i cu l a t i ng  the  p ro f i ci ency requ i rem en ts fo r d i st ri bu to rs o f  a l te rna t i ve  m utua l  funds.

OSC sta ff  i n  the  Investm en t Funds and  Structu red  Products Branch  i nd i ca te  tha t  they have  adop ted  i n te rna l  p rocesses fo r usi ng  “sunse t  cl auses” i n
deci si ons g ran t i ng  exem pt i ons “on l y where  appropri a te ”.  We a re  advoca tes fo r the  cessa t i on  o f  the  use  o f  “sunse t  cl auses” fo r a l l  OSC and  Di recto r-
l eve l  deci si ons and  suggest  tha t  a l l  OSC Branches i m p l em ent the  sam e i n te rna l  p rocess.

OSC sta ff  i n  the  Investm en t Funds and  Structu red  Products Branch  wi l l  be  l ooki ng  a t  ways to  i m prove  i ts engagem ent wi th  stakeho l de rs and  se rvi ce
standards,  i ncl ud i ng  on  p rospectus revi ews and  p rocessi ng  app l i ca t i ons fo r exem pt i ons.

T he  OSC, wi th  i ts CSA co l l eagues,  wi l l  be  revi ewi ng  Na t i ona l  Instrum en t 33 -109  Reg i stra t i on  In fo rmat i on,  wi th  speci f i c a t ten t i on  pa i d  to  reassessi ng
d i scl osu re  o f  “ou tsi de  busi ness act i vi t i es” and  m odern i zi ng  the  reg i st ra t i on  i n fo rm at i on  requ i red  to  be  f i l ed  wi th  the  regu l a to rs under tha t  i nstrum en t.

Ni ne  speci f i c p rocess i m provem ents a re  recom m ended  fo r OSC sta ff  i n  ca rryi ng  ou t  com p l i ance  revi ews o f  reg i st ran ts,  two  o f  wh i ch  a re  sta ted  to  be
have  been  com p l e ted .  A l l  a re  i m provem ents fo r sta ff  adm i n i st ra t i ve  p ract i ces,  wh i ch  a l though  we l com e, wi l l  no t  substan t i ve l y change  the  ways i n
wh i ch  com p l i ance  revi ews a re  ca rri ed  ou t .

Four p rocess i m provem ents a re  recom m ended  i n  connect i on  wi th  the  “ri sk assessm ent quest i onna i re ” requ i red  to  be  com p l e ted  by reg i st ran ts eve ry
two  years.  T he  OSC has re j ected  the  feedback,  i ncl ud i ng  f rom  BLG, tha t  the  RAQ shou l d  be  requ i red  on l y once  eve ry th ree  years.

T he  OSC wi l l  be  deve l op i ng  a  p rocess to  pe rm i t  the  reg i st ra t i on  o f  “cl i en t  re l a t i onsh i p  m anagers” as advi si ng  rep resen ta t i ves o r associ a te  advi si ng
rep resen ta t i ves.  T h i s has l ong  been  an  i ssue  wi th  the  OSC and  the  CSA and  we  we l com e th i s i n i t i a t i ve  to  be  m oved  fo rward  as qu i ckl y as possi b l e .

T h ree  changes to  the  ru l es and  p ract i ces regard i ng  ch i e f  com p l i ance  o ff i ce rs fo r reg i st ran ts a re  p roposed ,  a l though  the  "devi l  wi l l  ce rta i n l y be  i n
the  de ta i l s"  i n  th i s a rea :

A l l ow m u l t i p l e  CCOs to  be  reg i ste red  fo r a  si ng l e  f i rm .

Fi n tech  f i rm s wi l l  be  pe rm i t ted  to  reg i ste r a  pe rson  as CCO where  tha t  pe rson  has re l evan t  b roader busi ness experi ence ,  bu t  no t  necessari l y the
speci f i c requ i red  CCO p ro f i ci ency requ i red  by Na t i ona l  Instrum en t 31 -103  Reg i st ra t i on  Requ i remen ts,  Exempt i ons and  Ongo i ng  Reg i st ran t
Ob l i ga t i ons .

Pe rm i t  On ta ri o  reg i st ran ts “i n  approp ri a te  ci rcum stances” to  have  a  CCO who  i s a  CCO fo r o the r “una ff i l i a ted ” reg i st ran ts;  p resum ab l y th i s wi l l  be
a  boon  to  com p l i ance  consu l tan ts,  as we l l  as ease  the  bu rdens on  sm a l l e r f i rm s.

ttps://www.osc.gov.on.ca/documents/en/20191119_reducing-regulatory-burden-in-ontario-capital-markets.pd
https://www.blg.com/en/insights/2019/12/en/services/practice-areas/investment-managemen
https://www.blg.com/en/insights/2019/12/en/insights/2019/10/csa-regulatory-burden-reduction-proposals-for-investment-fund
https://www.blg.com/en/insights/2019/12/en/insights/2019/07/concrete-regulatory-burden-reduction-from-the-osc-a-great-start-maybe-not-as-good-as-we-had-hope


Stream l i ne  reg i st ra t i on  and  acqu i si t i on  no t i ces requ i red  to  be  f i l ed  wi th  one  o f  the  SROs and  a l so  wi th  the  OSC under NI  31 -103 .

Eva l ua te  changes to  the  pe rcen tage  th resho l ds tha t  t ri gge r a  no t i ce  under sect i ons 11 .9  o r 11 .10  o f  NI  31 -103  and  i m prove  the  p rocessi ng  o f  these
no t i ces.  Work on  bo th  o f  these  recom m enda t i ons wi l l  com m ence  i n  January 2020  and ,  we  l ook fo rward  to  the  resu l ts o f  th i s revi ew.

T he  OSC has i n fo rm ed  I IROC o f  the  stakeho l de r feedback tha t  the  de f i n i t i on  o f  “pe rm i t ted  cl i en t” i n  NI  31 -103  and  the  de f i n i t i on  o f  “i nst i tu t i ona l
cl i en t” i n  the  I IROC ru l es be  ha rm on i zed ,  to  pe rm i t  consi sten t  app l i ca t i on  o f  wa i ve rs o f  KYC and  su i tab i l i ty assessm ents.

E l i m i na te  the  report i ng  requ i rem en ts fo r i nvestm en t dea l e rs and  advi se rs under NI  24 -101  Inst i tu t i ona l  Trade  Match i ng  and  Se t t l emen t i f  the
speci f i ed  th resho l ds a re  no t  m e t.  We a re  i n  com p l e te  support  o f  th i s change .

Vari ous speci f i ed  changes to  the  de ri va t i ves ru l es (i ncl ud i ng  those  no t  ye t  i n  fo rce ) a re  be i ng  consi de red ,  i ncl ud i ng  the  e l i m i na t i on  o f  dup l i ca t i ve
ob l i ga t i ons fo r dea l e rs and  advi se rs tha t  a re  a l ready reg i ste red .  T he  OSC exp l a i ns tha t  i t  wi l l  do  m ore  to  a l i gn  Canad i an  de ri va t i ves ru l es wi th
co rrespond i ng  non-Canad i an  ru l es.  In  ou r vi ew, add i t i ona l  i n te rna t i ona l  ha rm on i za t i on  cou l d  be  ach i eved  and  i s cri t i ca l ,  pa rt i cu l a rl y wi th  respect  to
the  p roposed  busi ness conduct  ru l e ,  g i ven  the  re l a t i ve l y sm a l l  si ze  o f  the  Canad i an  de ri va t i ves m arke t  and  the  p rom i nence  o f  non-Canad i an  f i rm s
opera t i ng  i n  Canada .

Certa i n  i n te rna t i ona l  reg i st ran ts and  exem pt f i rm s wi l l  be  exem pted  f rom  the  Commod i ty Fu tu res Act .

We wi l l  wa tch  fo r the  deve l opm ents tha t  can  be  expected  to  f l ow f rom  the  Report  and  wi l l  p rovi de  pe ri od i c upda tes and  ana l ysi s.

P l ease  con tact  any o f  the  au tho rs o f  th i s Bu l l e t i n  o r you r BLG l awyer i f  you  have  quest i ons abou t  any o f  the  m atte rs ou t l i ned  i n  th i s Bu l l e t i n  o r i n  the
Report .
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