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ARTICLE

IIROC Releases Bulletin on Limitation of Liability & Exclusionary Clauses
On October 10 ,  2019 ,  the  Investm en t Industry Regu l a to ry Organ i za t i on  o f  Canada  (I IROC) re l eased  No t i ce  19 -0177  wh i ch  ou t l i ned  tha t  ce rta i n
l i m i ta t i on  o f  l i ab i l i ty and  excl usi onary cl auses found  i n  re ta i l  accoun t  ag reem ents a re  i nconsi sten t  wi th  the  Dea l e r M em bers' regu l a to ry ob l i ga t i ons.  
Speci f i ca l l y,  i t  found  tha t  som e cl auses a re  con tra ry to  s 1402(1 ) o f  I IROC's Conso l i da ted  Ru l es and  ce rta i n  cl auses a re  a l so  con tra ry to  the  du ty to  dea l
fa i rl y,  honest l y,  and  i n  good  fa i th ,  as requ i red  by On ta ri o  Securi t i es Com m i ssi on  Ru l e  31–505  (see :  OSC Sta ff  No t i ce  33 -740 ;  OSC Sta ff  No t i ce  33 -747 ;
and  K i ngsm ont Investm en t M anagem ent Inc.)

T he  No t i ce  i s i n tended  to  be  a  se l f -assessm ent too l  tha t  Dea l e r M em bers can  use  to  revi ew the i r cl i en t  accoun t  ag reem ents and  ensure  com p l i ance  wi th
I IROC Requ i rem en ts.

I IROC ou t l i ned  the  fo l l owi ng  as p rob l em at i c cl auses tha t  they have  i den t i f i ed  i n  re ta i l  accoun t  ag reem ents:

1.  Cl auses tha t  seek to  re l i eve  dea l e rs f rom  the i r regu l a to ry ob l i ga t i ons (such  as su i tab i l i ty):  

Exam p l e :  "Custom er ag rees no t  to  ho l d  Dea l e r responsi b l e  fo r l osses i ncu rred  th rough  fo l l owi ng  Dea l e r's t rad i ng  recom m enda t i ons o r suggest i ons
or those  o f  i ts em p l oyees,  agen ts o r rep resen ta t i ves."
 

2.  Cl auses wh i ch  com p l e te l y wa i ve  the  dea l e r's l i ab i l i ty:  
 
Exam p l e :  "We sha l l  no t  be  l i ab l e  to  you  o r any th i rd  pa rty fo r l oss o f  revenue  o r p ro f i ts,  fa i l u re  to  rea l i ze  expected  p ro f i ts o r savi ngs,  m i ssed
i nvestm en t opportun i t i es o r o the r i tem s o f  econom i c l oss,  o f  any na tu re  wha tsoever,  o r any speci a l ,  i nd i rect ,  consequen t i a l ,  exem p l a ry,  o r
i nci den ta l  dam ages a ri si ng  ou t  o f  the  se rvi ces,  however caused ,  and  whe the r a ri si ng  under con tract ,  to rt  (i ncl ud i ng  neg l i gence) o r any o the r
theori es o f  l i ab i l i ty,  even  i f  we  have  been  advi sed  o f  the  possi b i l i ty o f  such  dam ages.
 

3.  Cl auses wh i ch  a rb i t ra ri l y l i m i t  dam ages (such  as l i m i t i ng  them  to  fees pa i d  by the  cl i en t):
 
Exam p l e :   "Broke r's to ta l  l i ab i l i ty under the  te rm s o f  th i s ag reem ent wi l l  no t  exceed  an  am oun t equa l  to  the  fees pa i d  by the  custom er to  the  b roke r
fo r the  one  ca l endar m on th  i n  wh i ch  such  dam ages f i rst  occu rred ."

T he  No t i ce  a l so  sta tes tha t  cl auses l i m i t i ng  l i ab i l i ty fo r so f tware  m a l funct i ons m ay a l so  be  i nappropri a te  as dea l e rs a re  responsi b l e  fo r the  funct i ona l i ty
o f  on l i ne  p l a t fo rm s and  fo r m on i to ri ng  tasks tha t  a re  au tom ated  o r ou tsourced  (see :  I IROC No t i ce  14 -0012).

I IROC suggests tha t  dea l e rs conduct  se l f -assessm ents o f  the i r cl i en t  ag reem ents to  i den t i fy i nappropri a te  cl auses and  rect i fy non-com p l i ance .  However,
we  wou l d  cau t i on  dea l e rs aga i nst  m aki ng  un i l a te ra l  changes wi thou t  consu l t i ng  l ega l  counse l  as the  i ssues i den t i f i ed  i n  the  No t i ce  m ay no t  be
app l i cab l e  to  the  f i rm  o r i ts busi ness m ode l  (i .e . ,  an  o rde r-execu t i on  on l y f i rm  wi l l  wan t  to  speci fy to  cl i en ts i n  the  t rad i ng  ag reem ents and  d i scl osu res
tha t  they a re  no t  p rovi d i ng  any advi ce  o r conduct i ng  t rade  by t rade  su i tab i l i ty).  I f ,  and  when ,  Busi ness Conduct  Com p l i ance  Sta ff  encoun te r cl auses
they deem  to  ra i se  regu l a to ry concerns,  they wi l l  b ri ng  them  to  the  a t ten t i on  o f  the  respect i ve  dea l e r.  T he  No t i ce  i nd i ca ted  tha t  S ta ff  m ay recom m end
tha t  the  Dea l e r M em ber co rrect  the  cl auses and  advi se  the  cl i en t  o f  such  changes,  deci de  to  i ncl ude  such  cl auses as a  f i nd i ng  under I IROC's
Conso l i da ted  Ru l es o r,  (i n  eg reg i ous cases),  re fe r the  m atte r to  en fo rcem ent sta ff .

 

The  au tho r w ou l d  l i ke  to  thank Lance  Sp i tzi g,  a rt i cl i ng  studen t ,  fo r h i s generous con tri bu t i on  to  th i s text .

By: Jam es D.G. Doug l as,  Davi d  Di  Pao l o,  Ca i t l i n  Sa i nsbury,  M aureen  Doherty

Servi ces:  Securi t i es Di spu tes,  Investm en t M anagem ent,  Fi nanci a l  Se rvi ces,  Banki ng

Related Contacts

David Di Paolo

Nat ional Group Head,  Disputes  Commerc ial ＆  Cons truc t ion

To ro n to

DDi Pa o l o @b l g .co m

4 1 6 .3 6 7 .6 1 0 8

Cait lin Sainsbury

ttps://www.osc.gov.on.ca/en/SecuritiesLaw_sn_20130531_33-740_rpt-results-kyc-kyp.ht
ttps://www.osc.gov.on.ca/documents/en/Securities-Category3/20160721_sn_33-747_annual-rpt-dealers-advisers.pd
ttps://www.osc.gov.on.ca/en/SecuritiesLaw_ord-oth_20130924_kingsmont.ht
https://www.blg.com/en/insights/2019/10/en/people/d/di-paolo-davi
https://www.blg.com/en/insights/2019/10/en/people/s/sainsbury-caitli
https://www.blg.com/en/insights/2019/10/en/people/d/doherty-mauree
https://www.blg.com/en/insights/2019/10/en/services/practice-areas/disputes/securities-dispute
https://www.blg.com/en/insights/2019/10/en/services/practice-areas/investment-managemen
https://www.blg.com/en/insights/2019/10/en/services/industries/financial-service
https://www.blg.com/en/insights/2019/10/en/services/industries/financial-services/bankin
https://www.blg.com/en/insights/2019/10/en/people/d/di-paolo-davi
ailto:DDiPaolo@blg.co
el:416.367.610


Cait lin Sainsbury

Partner

To ro n to

CSa i n sb u ry@b l g .co m

4 1 6 .3 6 7 .6 4 3 8

Maureen Doherty

Partner

To ro n to

M Do h e rty@b l g .co m

4 1 6 .3 6 7 .6 1 8 3

https://www.blg.com/en/insights/2019/10/en/people/s/sainsbury-caitli
ailto:CSainsbury@blg.co
el:416.367.643
https://www.blg.com/en/insights/2019/10/en/people/d/doherty-mauree
ailto:MDoherty@blg.co
el:416.367.618



