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ARTICLE

Modernized customs compliance under the USMCA

What importers, exporters and producers need to know.

T he  Un i ted  Sta tes-M exi co -Canada  Agreem ent (USM CA) cam e i n to  fo rce  on  Ju l y 1 ,  2020 .  I t  fea tu res m odern i zed  custom s p rocedures i n tended  bo th  to
reduce  adm i n i st ra t i ve  bu rdens on  exporte rs and  i m porte rs and  to  re f l ect  the  com m i tm en ts m ade  by Canada ,  the  Un i ted  Sta tes and  M exi co  as 2017
si gna to ri es o f  the  Worl d  T rade  Organ i za t i on ’s T rade  Faci l i ta t i on  Agreem ent.  Our p revi ous bu l l e t i n  d i scusses the  de ta i l ed  changes to  custom s
adm i n i st ra t i on  under the  USM CA. T h i s bu l l e t i n  revi ews the  si gn i f i can t  Canad i an  l eg i sl a t i ve  and  po l i cy changes m ade  to  address the  USM CA’s
m odern i za t i on  o f  Canad i an  t rade  and  custom s p rocedures.

Busi nesses i m port i ng  o r export i ng  goods m ust  be  aware  o f  the  fo l l owi ng  changes to  custom s p rocedures,  i n  o rde r to  ensure  unh i ndered  du ty-f ree
trea tm en t o f  goods i m ported  i n to  o r exported  f rom  Canada  to  the  Un i ted  Sta tes o r M exi co  under the  USM CA:

New ta ri f f  codes m ust  be  used  fo r goods o ri g i na t i ng  i n  the  Un i ted  Sta tes (UST, code  10 ) and  M exi co  (M XT, code  11 ).  NAFTA’s “M UST ”,  code  12  no
l onger app l i es.

Im porte rs,  exporte rs o r p roducers m ay ce rt i fy o ri g i n  o f  goods usi ng  an  e l ectron i c “Cert i f i ca t i on  o f  Ori g i n ” tha t  con ta i ns m i n i m um  da ta  e l em en ts
(d i scussed  be l ow)

NAFTA’s reco rd -keep i ng  p rovi si ons a re  st i l l  i n  p l ace .  Keep  reco rds fo r si x yea rs f rom  the  da te  o f  i m porta t i on .

Du ty re funds fo r p re fe ren t i a l  ta ri f f  t rea tm en t under the  USM CA a re  extended  f rom  one  year under the  NAFTA to  fou r yea rs f rom  the  accoun t i ng  da te
o f  the  goods a t  i ssue .

NAFTA o ri g i n  advance  ru l i ngs a re  on l y va l i d  fo r NAFTA goods.  T here  i s no  g rand fa the ri ng  o f  NAFTA advance  ru l i ngs under the  USM CA. For goods
i m ported  under USM CA, new o ri g i n  advance  ru l i ng  requests m ust  be  subm i t ted .

Canada  has i ncreased  i ts de  mi n i mi s th resho l ds and  l ow va l ue  sh i pm en t th resho l d  fo r com m erci a l  i m ports.

Origin procedures, refunds and self-assessments

T he  Canada  Border Servi ces Agency (CBSA) recen t l y pub l i shed  Custom s No t i ce  20 -14  to  sum m ari ze  the  i m portan t  com p l i ance  po i n ts regard i ng  o ri g i n ,
re funds and  se l f -assessm ents fo r i m porte rs seeki ng  p re fe ren t i a l  ta ri f f  t rea tm en t under the  USM CA. Busi nesses m ust  a l so  com p l y wi th the  new Un i fo rm
Regu l a t i ons regard i ng  i n te rp re t i ng ,  app l yi ng  and  adm i n i st ra t i ng  Chap te r 5  (Ori g i n  Procedures),  Chap te r 6  (Text i l es and  Appare l  Goods) and  Chap te r 7
(Custom s Adm i n i st ra t i on  and  T rade  Faci l i ta t i on ).

T he  NAFTA’s M exi co -Un i ted  Sta tes Tari f f  (M UST, ta ri f f  t rea tm en t code  12 ) no  l onger app l i es to  goods i m ported  du ty f ree  under the  USM CA. T he
app l i cab l e  p re fe ren t i a l  ta ri f f  t rea tm en t depends on  the  coun try o f  l ast  p roduct i on .  T he  new codes to  i npu t  i n to  f i e l ds 14  (ta ri f f  t rea tm en t) and  28  (ta ri f f
code) o f  a  B3  Canada  Custom s Cod i ng  Form s a re  as fo l l ows:

Un i ted  Sta tes Tari f f :  UST  and  code  10

M exi co  Tari f f :  M XT  and  code  11

Al l  cl a i m s fo r p re fe ren t i a l  ta ri f f  t rea tm en t m ust  m ee t the  ru l es o f  o ri g i n  requ i rem en ts under the  USM CA. T here  have  been  no  ru l es o f  o ri g i n  changes
from  the  NAFTA fo r m ost  goods.  T here  have  been ,  however,  extensi ve  changes fo r som e goods,  l i ke  au tom ob i l es.  Our p revi ous post  d i scusses the
si gn i f i can t  changes to  USM CA au tom ot i ve  ru l es o f  o ri g i n.

T he  USM CA m odern i zes the  o ri g i n  ce rt i f i ca t i on  p rocess i n  a  way consi sten t  wi th  newer f ree  t rade  ag reem ents l i ke  the  Comprehensi ve  Economi c and
Trade  Agreement (CETA) and  Com prehensi ve  and  Progressi ve  Agreem ent fo r T rans-Paci f i c Partne rsh i p  (CPT PP).  T here  i s no  l onger a  p rescri bed  fo rm at
fo r a  “ce rt i f i ca t i on  o f  o ri g i n . ” Im porte rs and  exporte rs a re  responsi b l e  fo r p rovi d i ng  a  docum ent tha t  con ta i ns the  fo l l owi ng  m i n i m um  da ta  e l em en ts
(ou t l i ned  i n  Annex 5 -A o f  the  USM CA):

T he  i den t i f i ca t i on  and  address o f  the  ce rt i f i e r (the  p roducer,  exporte r o r i m porte r)

T he  nam es,  addresses and  con tact  i n fo rm at i on  fo r the  exporte r,  p roducer and  i m porte r;

A descri p t i on  o f  the  goods (i ncl ud i ng  the  HST  Code  to  the  si x-d i g i t  l eve l );

T he  ru l e  o f  o ri g i n  re l i ed  upon  f rom  Art i cl e  4 .2  o f  the  USM CA (Ori g i na t i ng  Goods);

T he  b l anke t  pe ri od  fo r the  ce rt i f i ca te  (the  m axi m um  peri od  pe rm i t ted  i s 12  m on ths);  and

An  au tho ri zed  si gna tu re  o f  ce rt i f i e r,  da te  and  ce rt i fyi ng  sta tem en t.

T he  i m porte r/exporte r/p roducer m ay crea te  the i r own  fo rm  o f  ce rt i f i ca t i on  o f  o ri g i n  o r m ay am end  the  fo rm at o f  the i r com m erci a l  i nvo i ces to  i ncl ude  the
m i n i m um  da ta  e l em en ts requ i red  under Annex 5 -A.  T he  docum ent ce rt i fyi ng  these  da ta  e l em en ts fo r the  CBSA m ay be  si gned  and  subm i t ted
e l ectron i ca l l y.

T he  ce rt i f i ca t i on  o f  o ri g i n  m ust  con ta i n  the  fo l l owi ng  sta tem en t:  “I ce rt i fy tha t  the  goods descri bed  i n  th i s document qua l i fy as o ri g i na t i ng  and  the
i n fo rmat i on  con ta i ned  i n  th i s document i s t rue  and  accura te .  I assume responsi b i l i ty fo r p rovi ng  such  rep resen ta t i ons and  ag ree  to  ma i n ta i n  and  p resen t
upon  request  o r to  make  ava i l ab l e  du ri ng  a  ve ri f i ca t i on  vi si t ,  documenta t i on  necessary to  support  th i s ce rt i f i ca t i on .” I t  m ust  be  i n  the  i m porte r’s
possessi on  a t  the  t i m e  o f  i m porta t i on  to  cl a i m  p re fe ren t i a l  ta ri f f  t rea tm en t.  T he  CBSA has pub l i shed  a  he l p fu l  exam p l e o f  the  m i n i m um  da ta  e l em en ts
requ i red  fo r a  ce rt i f i ca t i on  o f  o ri g i n .

T he  Veri f i ca t i on  o f  Ori g i n  Regu l a t i ons are  no t  ye t  pub l i shed ,  bu t  these  regu l a t i ons wi l l  i ncl ude  the  de ta i l s and  p rocedures requ i red  fo r the  ve ri f i ca t i on
o f  o ri g i n  o f  i m ported  goods,  i ncl ud i ng  the  ve ri f i ca t i on  o f  a  m a te ri a l  used  i n  the  p roduct i on  o f  the  goods and  o ri g i n  ve ri f i ca t i on  requ i rem en ts under the
Un i fo rm  Regu l a t i ons.
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Custom s No t i ce  20 -22  ou t l i nes the  am endm ents to  the  Proo f  o f  Ori g i n  o f  Imported  Goods Regu l a t i ons to  accoun t  fo r changes m ade  under Chap te r 5  o f
the  USM CA. For exam p l e ,  a  ce rt i f i ca te  o f  o ri g i n  i s accep tab l e  o f  p roo f  o f  o ri g i n  fo r fou r yea rs a f te r the  da te  o f  si gna tu re .  A ce rt i f i ca te  o f  o ri g i n  can
app l y to  a  si ng l e  i m porta t i on  o f  a  good  o r two  o r m ore  i m porta t i ons o f  i den t i ca l  goods wi th i n  a  12 -m on th  pe ri od .

Im porte rs shou l d  take  no te  tha t  the  reco rd  keep i ng  p rovi si ons under the  NAFTA a re  st i l l  i n  p l ace  and  reco rds m ust  be  kep t  fo r si x yea rs f rom  the  da te  o f
i m porta t i on .  Im porte rs m ust  ensure  com p l i ance  wi th  these  requ i rem en ts because  they m ay st i l l  be  sub j ect  to  t rade  ve ri f i ca t i ons by the  CBSA.

T he  t i m e l i ne  fo r subm i t t i ng  du ty re funds to  cl a i m  p re fe ren t i a l  ta ri f f  t rea tm en t under the  USM CA i s extended  f rom  one  year to  fou r yea rs f rom  the
accoun t i ng  da te  fo r the  goods a t  i ssue .  Im porte rs shou l d  the re fo re  ca re fu l l y revi ew the i r reco rds regu l a rl y to  de te rm i ne  i f  a  change  to  USM CA o ri g i n
m ay en t i t l e  them  to  re funds o f  custom s du t i es pa i d .

Advance rulings

NAFTA o ri g i n  advance  ru l i ngs a re  on l y va l i d  fo r goods i m ported  under NAFTA p re fe ren t i a l  ta ri f f  t rea tm en t.  I f  i m porte rs,  exporte rs and  p roducers wan t  to
re l y on  an  advance  ru l i ng ,  they m ay subm i t  a  new app l i ca t i on  fo r an  advance  ru l i ng  fo r fu tu re  i m porta t i ons o f  goods under the  USM CA wi th  the  CBSA.
As requ i red  by CBSA po l i cy,  an  app l i can t  m ust  subm i t  the  ru l i ng  request  a t  l east  120  days be fo re  i m port i ng  the  goods,  and  the  ru l i ng  request  m ust  be
restri cted  to  an  i nd i vi dua l  p roduct  o r i ssue .  T he  CBSA wi l l  consi de r a  request  fo r a  m axi m um  o f  f i ve  separa te  p roducts a t  any one  t i m e .

Shipping requirements, de minimis and low value shipment thresholds

To m i n i m i ze  du ty l i ab i l i ty under the  USM CA, i m porte rs m ust  a l so  consi de r the  p l ace  o f  d i rect  sh i pm en t o f  the i r goods,  the  ava i l ab i l i ty o f  i ncreased  de
mi n i mi s  th resho l ds fo r custom s du t i es and  taxes,  and  the  i ncrease  i n  l ow va l ue  sh i pm en t th resho l ds.

As requ i red  under a l l  o f  Canada ’s f ree  t rade  ag reem ents,  fo r du ty-f ree  t rea tm en t under the  USM CA, an  i m porte r m ust  sh i p  goods d i rect l y to  Canada
from  the  Un i ted  Sta tes o r M exi co ,  sub j ect  to  t ransh i pm en t l i m i ta t i ons.  Im ported  goods wi l l  m a i n ta i n  the i r o ri g i na t i ng  sta tus as p roducts o f  M exi co  o r the
Un i ted  Sta tes i f :

T hey rem a i n  under custom s con tro l  wh i l e  t ransi t i ng  th rough  the  te rri to ry o f  a  non-pa rty to  the  USM CA; and

T hey do  no t  undergo  opera t i ons excep t  un l oad i ng ,  re l oad i ng ,  separa t i on  f rom  a  bu l k sh i pm en t,  sto ri ng ,  l abe l i ng /m arki ng ,  o r ano the r opera t i on  to
keep  the  i tem s i n  good  cond i t i on  o r t ransport .

Im porte rs shou l d  keep  an  accu ra te  reco rd  o f  a l l  t ransporta t i on  reco rds,  i ncl ud i ng  b i l l s o f  l ad i ng ,  to  dem onstra te  tha t  goods rem a i ned  under custom s
con tro l  a t  a l l  po i n ts du ri ng  t ransi t .  Read  the  CBSA’s po l i cy on  d i rect  sh i pm en t and  t ransh i pm en t to  l ea rn  m ore .

Im porte rs can  take  advan tage  o f  the  i ncreases to  Canada ’s de  mi n i mi s th resho l ds,  as descri bed  by the  CBSA i n  Custom s No t i ce  20 -18 .  Under the  USM CA,
Canada  ag reed  to  i ncrease  i ts de  mi n i mi s th resho l ds fo r i m ported  goods t ransported  by couri e r to  a t  l east  C$150  fo r custom s du t i es and  C$40  fo r taxes.
Custom s du t i es and  taxes fo r goods i m ported  wi th  a  va l ue  fo r du ty o f  C$40  o r l ess a re  wa i ved  when  i m ported  f rom  the  Un i ted  Sta tes o r M exi co .  Goods
i m ported  f rom  the  Un i ted  Sta tes o r M exi co  wi th  a  va l ue  fo r du ty o f  C$150  o r l ess wi l l  have  no  custom s du t i es,  bu t  taxes wi l l  rem a i n  app l i cab l e .  Goods
sub j ect  to  these  d i  mi n i mi s th resho l ds do  no t  need  to  o ri g i na te  i n  the  Un i ted  Sta tes o r M exi co  (as p rovi ded  under Chap te r 4  o f  the  USM CA);  they m ust
on l y be  i m ported  f rom  the  Un i ted  Sta tes o r M exi co .

Canada  has i ncreased  i ts l ow va l ue  sh i pm en t th resho l d  fo r com m erci a l  i m porta t i ons.  T he  Couri e r Low Va l ue  Sh i pm ent p rog ram  (the  Prog ram ) wi l l  he l p
faci l i ta te  e -com m erce ,  where  an  i nd i vi dua l  consum er has o rde red  goods wi th  te rm s o f  sa l e  tha t  i den t i fy the  consum er as the  i m porte r.  T he  Program
a l l ows couri e rs reg i ste red  i n  the  p rog ram  to  accoun t  fo r l ow va l ue  sh i pm en t goods i nstead  o f  the  consum er,  m aki ng  i m port i ng  and  de l i ve ry p rocesses
m ore  e ff i ci en t .

T he  cu rren t  LVS th resho l d  i s C$2 ,500  fo r bo th  casua l  and  com m erci a l  i m porta t i ons.  Goods wi th  a  va l ue  fo r du ty no t  exceed i ng  tha t  th resho l d  qua l i fy fo r
si m p l i f i ed  and  stream l i ned  custom s accoun t i ng  p rocedures,  i ncl ud i ng  m ore  t i m e  to  accoun t  a f te r re l ease  and  the  ab i l i ty to  u t i l i ze  the  Prog ram .

T he  CBSA p rovi des gu i dance  regard i ng  changes to  Canada ’s Low Va l ue  Sh i pm ent th resho l d  i n  Custom s No t i ce  20 -15 .  T he  USM CA wi l l  resu l t  i n  an
i ncreased  l ow va l ue  sh i pm en t th resho l d  fo r com m erci a l  i m port i ng  on l y.  When  the  USM CA com es i n to  fo rce ,  regu l a t i ons m ade  under the  Customs Act
wi l l  be  am ended  re troact i ve l y to  the  com i ng  i n to  fo rce  da te  to  i ncrease  the  th resho l d  fo r com m erci a l  goods to  C$3300 .

T here  a re  a  num ber o f  i m portan t  p rocedura l  changes to  custom s adm i n i st ra t i on  under the  USM CA. Busi nesses shou l d  consi de r the  best  approach  to
adap t  the i r custom s com p l i ance  p rocedures to  f i t  the  new adm i n i st ra t i ve  reg i m e .

BLG’s t rade  and  custom s l awyers can  gu i de  i m porte rs and  exporte rs to  ensure  the i r system s com p l y wi th  and  m axi m i ze  the  bene f i ts under the  USM CA.
Pl ease  ge t  i n  touch  wi th  the  con tacts l i sted  be l ow fo r answers to  you r custom s quest i ons.
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