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ARTICLE

Department of Finance proposes relaxed f low-through share rules
M any j un i o r resource  exp l o ra t i on  com pan i es have  seen  the i r opera t i ons i n te rrup ted  by the  COVID-19  pandem i c.  On  Ju l y 10 ,  2020 ,  to  he l p  o ffse t  the
econom i c bu rden  o f  th i s i m pact ,  Canada ’s Departm en t o f  Fi nance  announced  a  p roposa l  wh i ch  wou l d  extend  the  t i m e l i nes fo r spend i ng  cap i ta l  ra i sed
vi a  f l ow-th rough  share  ag reem ents by 12  m on ths.

What you need to know

Fl ow-th rough  share  ag reem ents,  and  the  “l ook-back ru l e ” excep t i on ,  a re  ava i l ab l e  to  qua l i fyi ng  j un i o r m i n i ng  and  o i l  and  gas exp l o ra t i on
com pan i es.

In  response  to  the  COVID-19  pandem i c,  the  Departm en t o f  Fi nance  has announced  a  12 -m on th  dead l i ne  extensi on  to  a l l ow som e com pan i es m ore
f l exi b i l i ty i n  m ee t i ng  the i r f l ow-th rough  share  ob l i ga t i ons.

Wh i l e  the  exact  de ta i l s o f  the  p roposa l  have  no t  ye t  becom e l aw, th i s announcem ent si gna l s the  po ten t i a l  fo r enhanced  opportun i t i es fo r bo th
i nvesto rs and  i ssuers o f  f l ow-th rough  shares.

Flow-Through share agreements and the “look-back rule”

Under Canada ’s cu rren t  Income Tax Act,  m i n i ng  and  o i l  and  gas com pan i es m ay en te r i n to  f l ow-th rough  share  ag reem ents wi th  i nvesto rs to  e ffect i ve l y
t ransfe r the  tax bene f i t  o f  qua l i fyi ng  exp l o ra t i on  and  deve l opm ent expenses f rom  the  com pany to  the  i nvesto r.  T h i s m akes the  share  pu rchase  m ore
a t t ract i ve  to  the  i nvesto r and  resu l ts i n  m ore  cash  fo r the  i ssu i ng  com pany to  spend  on  exp l o ra t i on  and  deve l opm ent act i vi t i es.

Com pan i es i ssu i ng  shares under f l ow-th rough  ag reem ents a re  genera l l y requ i red  to  i ncu r the  qua l i fyi ng  expenses i n  the  sam e year tha t  they a re
renounced  fo r the  bene f i t  o f  the  i nvesto r.  However,  m any com pan i es can  take  advan tage  o f  an  excep t i on  to  the  genera l  requ i rem en t,  the  “l ook-back
ru l e ”,  wh i ch  pe rm i ts those  com pan i es to  i ncu r the  qua l i fyi ng  expenses i n  the  year fo l l owi ng  the  year i n  wh i ch  those  expenses a re  renounced  to  the
i nvesto r.  Em p l oyi ng  the  l ook-back ru l e  p rovi des f l exi b i l i ty to  the  com pany bu t  com es wi th  added  cost  i n  the  fo rm  o f  a  m on th l y tax on  the  com pany un t i l
i t  i ncu rs the  expenses,  as we l l  as na rrower qua l i f i ca t i on  requ i rem en ts fo r the  expenses.

The Department of Finance’s proposed changes

T he  Departm en t o f  Fi nance  has i nd i ca ted  tha t  i t  wi l l  extend  the  dead l i ne  fo r an  i ssuer o f  f l ow-th rough  shares to  i ncu r qua l i fyi ng  expenses renounced  to
the  i nvesto r by 12  m on ths.  T he  p roposa l  wi l l  add  12  m on ths to  the  pe ri od  fo r i ncu rri ng  expenses under bo th  the  genera l  ru l e  and  the  l ook back ru l e .  Fo r
expenses i ncu rred  under the  genera l  ru l e ,  the  extensi on  app l i es fo r f l ow-th rough  share  ag reem ents en te red  i n to  be tween  M arch  1 ,  2018  and  Decem ber
31 ,  2020 .  Fo r expenses i ncu rred  usi ng  the  l ook-back ru l e ,  the  extensi on  app l i es fo r ag reem ents en te red  i n to  i n  2019  and  2020 .

T he  re l i e f  m ay e ffect i ve l y p rovi de  the  t i m i ng  bene f i ts ava i l ab l e  under the  l ook-back ru l e  wi thou t  the  co rrespond i ng  add i t i ona l  tax cost .  T he  p roposa l
p rovi des re l i e f  f rom  the  m on th l y tax no rm a l l y app l i cab l e  under the  l ook-back ru l e ,  t rea t i ng  expenses as havi ng  been  i ncu rred  one  year be fo re  they
actua l l y were .

Have you optimized your use of flow-through shares?

Com pan i es and  i nvesto rs seeki ng  to  take  advan tage  o f  the  f l ow-th rough  ru l es m ay be  i n te rested  i n  fo l l owi ng  deve l opm ents f l owi ng  f rom  the  Departm en t
o f  Fi nance ’s p roposa l ,  com b i ned  wi th  the  m ore  d i rect  e ffects o f  the  COVID-19  pandem i c on  the  m i n i ng  and  o i l  and  gas exp l o ra t i on  i ndustri es and  on
the  i nvestm en t com m un i ty.  Under f l ow-th rough  share  ag reem ents and  associ a ted  underwri te r’s ag reem ents,  the  i ssuer typ i ca l l y covenan ts to  spend  the
fu l l  subscri p t i on  am oun t tha t  i t  rece i ves fo r the  i ssuance  o f  the  f l ow-th rough  shares on  qua l i fyi ng  expenses by the  end  o f  the  cu rren t  yea r,  o r by the  end
o f  the  fo l l owi ng  year i f  the  l ook-back ru l e  i s used .  Com pan i es wi l l  need  to  revi ew the  word i ng  o f  the i r ag reem ents to  de te rm i ne  whe the r they can
bene f i t  f rom  the  p roposed  re l i e f .  Under p re -exi st i ng  ag reem ents,  i ssuers m ay be  ab l e  to  bene f i t  f rom  the  p roposed  re l i e f  on l y by fa i l i ng  to  m ee t the i r
con tractua l  covenan ts to  spend  the  funds be fo re  the  cu rren t  yea r-end .  In  tha t  case ,  however,  i nvesto rs wi l l  p resum ab l y no t  have  i ndem n i ty cl a i m s
aga i nst  the  com pany,  assum i ng  tha t  the i r tax deduct i ons rem a i n  ava i l ab l e .

To  read  the  Departm en t o f  Fi nance ’s news re l ease  regard i ng  th i s p roposa l ,  p l ease  vi si t  the  Governm ent o f  Canada  websi te  he re.
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