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ARTICLE

New COVID law allows delays in trade remedy proceedings, risks WTO violations
On Ju l y 27 ,  Canada ’s B i l l  C-20 ,  An Act  respect i ng  fu rthe r COVID-19  measures ,  becam e l aw. Buri ed  i n  B i l l  C-20 ,  benea th  changes to  Canada ’s
em ergency f i sca l  m easures,  i s the  power to  extend  (even  re troact i ve l y) the  t i m e l i nes fo r an t i -dum p i ng  and  coun te rva i l i ng  du ty p roceed i ngs i n  Canada ,
i ncl ud i ng  the  t i m e l i nes fo r f i na l  de te rm i na t i ons i n  dum p i ng  o r subsi dy i nvest i ga t i ons.  T h i s has the  po ten t i a l  to  de l ay and  f rustra te  exi st i ng  and  new
proceed i ngs,  causi ng  uncerta i n ty fo r i m porte rs,  fo re i gn  p roducers and  dom est i c Canad i an  i ndustri es.  I t  a l so  has the  po ten t i a l  to  vi o l a te  Canada ’s WT O
ob l i ga t i ons.

C-20 in a nutshell

C-20  a l l ows federa l  m i n i ste rs,  boards and  t ri buna l s to  extend  o r suspend  speci f i ed  l eg i sl a t i ve  t i m e  l i m i ts fo r up  to  si x add i t i ona l  m on ths,  wi th  the
possi b i l i ty fo r extensi ons o r suspensi ons to  app l y re troact i ve l y to  M arch  13 ,  2020  (even  fo r exp i red  l i m i ta t i on  pe ri ods).  However,  no  extensi on  can  have
the  e ffect  o f  a l l owi ng  a  t i m e  l i m i t  to  extend  beyond  Decem ber 31 ,  2020 .

Impact on procedures under the Special Import Measures Act

T he  Speci a l  Import  Measures Act  i s one  o f  the  l aws sub j ect  to  extended  t i m e l i nes.   C-20  a l l ows the  governm ent,  vi a  m i n i ste ri a l  o rde r,  to  suspend  o r
extend  ce rta i n  l eg i sl a ted  t i m e l i nes fo r bo th  the  Canada  Border Servi ces Agency and  Canad i an  In te rna t i ona l  T rade  T ri buna l .   T he  speci f i c t i m e l i nes
tha t  m ay be  sub j ect  to  extensi ons o r suspensi ons i ncl ude :

Fi na l  De te rm i na t i ons (CBSA)

Scope  Ru l i ngs (CBSA)

Dete rm i na t i ons by desi gna ted  o ff i ce rs (CBSA)

Re-de te rm i na t i ons by a  desi gna ted  o ff i ce r o r the  Presi den t  (CBSA)

Ru l i ng  on  appea l s (CBSA and  CIT T )

Ru l i ng  on  re fe rence  quest i ons (CIT T )

In j u ry i nqu i ri es (CIT T )

Exp i ry revi ews (CIT T )

A l l  o f  the  sub j ect  t i m e l i nes a re  those  tha t  app l y to  the  CBSA and /o r CIT T  i tse l f .  T hey do  no t  a ffect  the  dead l i nes tha t  i ndustry pa rt i ci pan ts have  to
m ee t,  fo r exam p l e  the  dead l i nes to  com p l e te  wri t ten  subm i ssi ons o r quest i onna i res.  However,  the  CBSA and /o r CIT T  wou l d  p resum ab l y have  d i scre t i on
to  ad j ust  t i m e l i nes fo r pa rt i ci pan ts to  re f l ect  any extensi on  o r suspensi on  m ade  i n  a  p roceed i ng .

CBSA struggling to process cases

Si nce  M arch ,  we  have  wi tnessed  an  i ncreasi ng  backl og  o f  an t i -dum p i ng  and  coun te rva i l i ng  du ty case  and  p rocedura l  de l ays a t  the  CBSA, bo th  i n
conduct i ng  cu rren t  i nvest i ga t i ons –  som e o f  wh i ch  have  been  si gn i f i can t l y de l ayed  –  and  i n  i n i t i a t i ng  new ones.  We the re fo re  expect  the  au tho ri ty
under C-20  to  be  used  qu i ckl y to  extend  dead l i nes i n  a  num ber o f  cases.  T h i s m ay ach i eve  com p l i ance  wi th  SIM A-m anda ted  t i m e l i nes.  However,  the
po ten t i a l  fo r extensi ons and  thus fu rthe r de l ays –  to  bo th  exi st i ng  and  new p roceed i ngs –  wi l l  crea te  add i t i ona l  uncerta i n ty,  and  l i ke l y add i t i ona l  costs,
fo r pa rt i ci pan ts.  As we l l ,  the re  m ay be  consequen t i a l  de l ays to  re l a ted  p roceed i ngs such  as no rm a l  va l ue  revi ews,  the  t i m i ng  o f  wh i ch  i s sub j ect  to
CBSA d i scre t i on .

Extensions could violate Canada’s WTO obligations

T he  exi st i ng  t i m e l i nes con ta i ned  i n  the  SIM A re f l ect  Canada ’s WT O ob l i ga t i ons under the  Ant i -Dump i ng  Agreement (ADA) and  the  Agreement on
Subsi d i es and  Coun te rva i l i ng  Measures (SCM  Agreem ent).T he  exe rci se  o f  m i n i ste ri a l  d i scre t i on  to  extend  those  t i m e l i nes the re fo re  ri sks vi o l a t i ng
Canada ’s WT O ob l i ga t i ons and  exposi ng  i t  to  a  cha l l enge  f rom  o the r WT O M em bers.

A pa rt i cu l a r concern  i s p rovi si ona l  du t i es,  wh i ch  a re  l evi ed  be tween  p re l i m i na ry and  f i na l  de te rm i na t i ons o f  dum p i ng  and /o r subsi d i za t i on .  Provi si ona l
du t i es a re  o f ten  p roh i b i t i ve l y h i gh  because  the  cu rren t  CBSA p ract i ce  i s no t  to  use  exporte r da ta  fo r p re l i m i na ry de te rm i na t i ons.  Instead ,  the  CBSA
pract i ce  i s to  “est i m a te ” no rm a l  va l ues and  export  p ri ces usi ng  i n fo rm at i on  l a rge l y p rovi ded  by dom est i c t rade  rem edy com p l a i nan ts be fo re  concl ud i ng
the  f i na l  de te rm i na t i on  stage  o f  an  i nvest i ga t i on .  Consequen t l y,  the  extended  i m posi t i on  o f  p rovi si ona l  du t i es poses i m portan t  com m erci a l  ri sks fo r
fo re i gn  exporte rs and  i m porte rs i n to  Canada  because  i t  i s l i ke l y to  shu t  sub j ect  goods ou t  o f  the  Canad i an  m arke t  fo r si gn i f i can t  pe ri ods.

Bo th  the  ADA and  the  SCM  Agreem ent speci fy fou r-m on th  l i m i ts on  the  i m posi t i on  o f  p rovi si ona l  du t i es.  Under the  SCM  Agreem ent tha t  l i m i t  i s
unqua l i f i ed .  Under the  ADA i t  m ay be  extended  to  si x o r n i ne  m on ths,  bu t  on l y i f  exporte rs ag ree  o r i n  ci rcum stances tha t  do  no t  app l y under Canad i an
l aw.

In  a  SIM A i nvest i ga t i on ,  the  du ra t i on  o f  p rovi si ona l  du t i es i s l i nked  to  the  t i m i ng  o f  f i na l  de te rm i na t i ons o f  dum p i ng  and /o r subsi d i za t i on  and  o f  i n j u ry.
T hese  f i na l  de te rm i na t i ons a re  requ i red  wi th i n  90  days and  120  days,  respect i ve l y,  f rom  the  da te  o f  the  p re l i m i na ry de te rm i na t i ons.  T here fo re ,  an
extensi on  o f  the  t i m e l i ne  fo r f i na l  de te rm i na t i ons beyond  fou r m on ths m ay resu l t  i n  Canada  i m posi ng  p rovi si ona l  du t i es i n  vi o l a t i on  o f  i ts WT O
ob l i ga t i ons.



Conclusion

By the i r na tu re ,  an t i -dum p i ng  and  coun te rva i l i ng  du ty p roceed i ngs crea te  com m erci a l  uncerta i n ty and  d i srup t i on .  T he  t i m e l i ne  extensi ons enab l ed  by
Bi l l  C-20  have  the  po ten t i a l  to  com pound  these  consequences and  to  con travene  Canada ’s WT O ob l i ga t i ons i n  the  p rocess.  Im porte rs and  exporte rs o f
goods sub j ect  to  S IM A p roceed i ngs and  exporte rs’ hom e governm ents shou l d  pay cl ose  a t ten t i on  to  any m i n i ste ri a l  o rde rs extend i ng  SIM A t i m e l i nes.

By:  Jesse  Go l dm an, M a tthew Kronby,  Jacob  M an t l e ,  Sam  Levy

Servi ces:  In te rna t i ona l  T rade  & Investm en t,  Governm ent &  Pub l i c Secto r,  Japan ,  Korea ,  Un i ted  K i ngdom  and  Europe,  Un i ted  Sta tes,  Ch i na

https://www.blg.com/en/insights/2020/08/en/services/international/japa
https://www.blg.com/en/insights/2020/08/en/services/international/kore
https://www.blg.com/en/insights/2020/08/en/services/international/united-kingdo
https://www.blg.com/en/insights/2020/08/en/services/international/united-state
https://www.blg.com/en/insights/2020/08/en/services/international/chin



