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ARTICLE

Supreme Court emphasizes positive duties owed to French-language schools under the
Charter

In  Conse i l  sco l a i re  f rancophone  de  l a  Co l omb i e ‑Bri tann i que  v.  Bri t i sh  Co l umb i a,  a  m a j o ri ty o f  the  Suprem e Court  o f  Canada  found  tha t  Bri t i sh
Co l um b i a  underfunded  French-l anguage  schoo l s and  cl a ri f i ed  the  test  fo r de te rm i n i ng  when  such  fund i ng  i ssues m ay am oun t to  a  b reach  o f  sect i on  23
(m i no ri ty l anguage  educa t i ona l  ri gh ts) under the  Charte r o f  Ri gh ts and  Freedoms.

Background

In  June  2010 ,  the  Conse i l  sco l a i re  f rancophone  de  l a  Co l om b i e ‑Bri tann i que ,  the  Fédéra t i on  des pa ren ts f rancophones de  Co l om b i e ‑Bri tann i que  and
th ree  pa ren ts (the  coa l i t i on ) f i l ed  a  l awsu i t  aga i nst  Bri t i sh  Co l um b i a .  In  the  su i t ,  the  coa l i t i on  a l l eged  tha t  aspects o f  the  educa t i on  system  fund i ng
pena l i zed  the  o ff i ci a l  l anguage  m i no ri ty and  i n f ri nged  on  the i r ri gh ts under sect i on  23  o f  the  Charte r.  T he  a l l ega t i ons ranged  f rom  a  l ack o f  adequa te
French-l anguage  faci l i t i es to  the  need  fo r add i t i ona l  French-l anguage  schoo l s.  T he  coa l i t i on  sough t  com pensa t i on  f rom  the  p rovi nce  as a  rem edy.

T he  Bri t i sh  Co l um b i a  courts,  am ong  o the r th i ngs,  p rovi ded  decl a ra t i ons concern i ng  the  ri gh t  to  educa t i ona l  faci l i t i es i n  severa l  com m un i t i es i n  the
provi nce .  However,  the  Courts were  no t  pe rsuaded  tha t  com pensa t i on  was an  appropri a te  rem edy.

Supreme Court’s reasoning

In  a  7 -2  deci si on ,  Ch i e f  Just i ce  Wagner –  wri t i ng  fo r the  m a j o ri ty –  found  tha t  the  l ower cou rts’ i n te rp re ta t i on  o f  sect i on  23  was “i no rd i na te l y na rrow.”
Sect i on  23  had  a  rem ed i a l  pu rpose ,  desi gned  to  co rrect  the  “e rosi on  o f  o ff i ci a l  l anguage  g roups and  to  g i ve  e ffect  to  the  equa l  pa rtne rsh i p  o f  the  two
o ff i ci a l  l anguage  g roups i n  the  con text  o f  educa t i on .” In  th i s con text ,  the  Court  fu rthe r cl a ri f i ed  a  “sl i d i ng  sca l e  approach ,” wh i ch  guaran tees wha teve r
type  and  l eve l  o f  ri gh ts and  se rvi ces i s approp ri a te  under sect i on  23  i n  o rde r to  p rovi de  m i no ri ty l anguage  i nstruct i on  fo r the  pa rt i cu l a r num ber o f
studen ts i nvo l ved .

T he  m a j o ri ty i n  th i s deci si on  cl a ri f i ed  th i s approach ,  enum era t i ng  a  th ree -pa rt  test  fo r de te rm i n i ng  the  sta te ’s ob l i ga t i ons under sect i on  23 :

T he  f i rst  stage  requ i res an  assessm ent o f  whe the r,  i n  l i gh t  o f  the  num ber o f  studen ts a t  i ssue ,  the  l eve l  o f  se rvi ces the  m i no ri ty p roposes wi l l  m ake  i t
possi b l e  to  m ee t a l l  cu rri cu l um  requ i rem en ts.  Cost  i s a  facto r,  bu t  i s no t  d i sposi t i ve  o f  the  i ssues.

T he  second  stage  dem ands a  com para t i ve  approach  i n  o rde r to  de te rm i ne  whe the r the  schoo l  con tem p l a ted  by the  m i no ri ty l anguage  g roup  i s
appropri a te  f rom  a  pedagogy and  cost  standpo i n t .  T h i s i s m ean t to  eva l ua te  whe the r the  studen ts f rom  the  o ff i ci a l  l anguage  m i no ri ty a re
com parab l e  to  the  num bers o f  studen ts i n  the  m a j o ri ty l anguage  schoo l s.  I f  the  court  f i nds tha t  the  num ber o f  m i no ri ty l anguage  studen ts i s
com parab l e  to  the  num bers o f  studen ts i n  l oca l  m a j o ri ty l anguage  schoo l s,  tha t  favours a  f i nd i ng  tha t  m i no ri ty l anguage  studen ts be  p rovi ded  a
l i ngu i st i ca l l y “hom ogeneous schoo l . ”

T he  th i rd  stage  exam i nes the  l eve l  o f  se rvi ces to  be  p rovi ded .  I f  the  court  f i nds a t  the  second  step  tha t  the  num ber o f  studen ts i s com parab l e  and
tha t  num ber i s a t  the  h i gh  end  o f  the  sl i d i ng  sca l e ,  then  the  m i no ri ty i s en t i t l ed  to  have  i ts ch i l d ren  rece i ve  i nstruct i on  i n  a  l i ngu i st i ca l l y
hom ogeneous schoo l .  

App l yi ng  th i s approach  to  the  facts be fo re  i t ,  the  m a j o ri ty found  tha t  the  coa l i t i on  was j ust i f i ed  i n  dem and i ng  m ore  m i no ri ty l anguage  schoo l s wi th i n
the  com m un i t i es i n  quest i on  and  tha t  the  fa i l u re  to  p rovi de  them  am oun ted  to  a  sect i on  23  vi o l a t i on .

T he  Suprem e Court  took a  “st ri ct ” app roach  to  i ts sect i on  1  ana l ysi s.  T he  m a j o ri ty ru l ed  tha t  the  i n f ri ngem ents were  no t  saved  under sect i on  1  and ,  i n te r
a l i a ,  the  coa l i t i on  was owed  com pensa t i on  as a  rem edy.

Takeaways from the decision

For the  coa l i t i on  and  m any f rancophone  com m un i t i es the  Suprem e Court ’s deci si on  m arks a  si gn i f i can t  vi cto ry,  bo th  i n  te rm s o f  vi nd i ca t i ng  the i r
const i tu t i ona l  ri gh ts and  securi ng  com pensa t i on  f rom  the  governm ent.

Lega l l y,  th i s case  con t i nues to  h i gh l i gh t  the  Suprem e Court ’s openness to  recogn i zi ng  and  speci fyi ng  ways i n  wh i ch  to  assess posi t i ve  du t i es tha t  the
sta te  owes to  l i ngu i st i c m i no ri ty g roups under the  Charte r (and  o the r quasi -const i tu t i ona l  docum ents).  T he  Court  has no t  been  as recep t i ve  to  the
concep t  o f  posi t i ve  ob l i ga t i ons wi th  respect  to  o the r ri gh ts enshri ned  i n  the  Charte r.

T he  m a j o ri ty’s deci si on  a l so  i l l ust ra tes the  need  fo r p rovi nci a l  bod i es to  ca re fu l l y ta i l o r the i r educa t i ona l  po l i ci es i n  l i gh t  o f  the  m ore  nuanced  “sl i d i ng
sca l e ” test  deve l oped  by the  Court .  T h i s approach  m ay i nvi te  bo th  l eg i sl a t i ve  and  g rassroo t  changes and  m ay l ead  to  g rea te r i nvestm en t i n  French-
l anguage  schoo l s and  p rog ram s.

Fi na l l y,  the  m a j o ri ty p rovi ded  a  se ri es o f  decl a ra t i ons fo r m ore  French-l anguage  schoo l s i n  Bri t i sh  Co l um b i a .  T he  Court  chose  no t  to  rem a i n  se i zed  wi th
the  m atte r o f  i m p l em enta t i on ,  an  i ssue  tha t  the  Court  g rapp l ed  wi th  i n  i ts ea rl i e r deci si on  o f  Douce t-Boudreau  v.  Nova  Sco t i a  (Mi n i ste r o f  Educa t i on ).
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