
October 01, 2019

ARTICLE

Court Confirms Possibility to Owe an Employee 9 Years' Salary and Benefits
Im ag i ne  be i ng  to l d  tha t  you  owe  som eone  n i ne  years'  sa l a ry and  bene f i ts.  And  tha t  pe rson  had  no  du ty to  m i t i ga te  the i r dam ages.  And  tha t  e ffect i ve l y
m eans you  owe  tha t  pe rson  m ore  than  $1  m i l l i on .  T h i s exact  scenari o  p l ayed  ou t  i n  a  recen t  case  i n  On ta ri o .  A l though  th i s case  happened  i n  the
transact i ons con text ,  the  l essons o f  th i s case  a l so  app l y to  the  non-t ransact i ons f i xed -te rm  agreem ent con text .

The Sale, The Fixed-Term Agreement, and The Conflict

In  October 2012 ,  Gran t  M cGu i n ty,  a  th i rd -genera t i on  owner o f  a  funera l  hom e, so l d  h i s sha res i n  tha t  fune ra l  hom e to  a  pu rchaser.  T he  sa l e  ag reem ent
had  an  exp ress te rm  tha t  M r.  M cGu i n ty wou l d  en te r i n to  a  10 -year f i xed -te rm  t ransi t i ona l  consu l t i ng  se rvi ces ag reem ent.

T he  reci ta l s i n  the  se rvi ces ag reem ent recogn i zed  M r.  M cGu i n ty as the  “key em p l oyee” o f  the  busi ness.  Othe r te rm s i ncl uded  tha t  he  wou l d  be  the
genera l  m anager o f  the  funera l  hom e under the  new purchaser,  wou l d  be  pa i d  $100 ,000  pe r yea r,  and  was sub j ect  to  a  10 -year non-com pet i t i on
covenan t .  Im portan t l y,  the re  was no  p rovi si on  i n  the  se rvi ce  ag reem ent p rovi d i ng  fo r te rm i na t i on  o f  the  ag reem ent be fo re  the  10 -year te rm .

Wi th i n  a  re l a t i ve l y sho rt  pe ri od  o f  t i m e ,  d i ffe rences em erged  be tween  the  pu rchaser and  M r.  M cGu i n ty.  M r.  M cGu i n ty’s l ast  day o f  act i ve  em p l oym ent
was on  o r a round  Sep tem ber 2 ,  2013 .  He  never re tu rned  to  act i ve  em p l oym ent wi th  the  pu rchaser a f te r tha t .  M r.  M cGu i n ty com m enced  an  act i on  and
a l l eged  construct i ve  d i sm i ssa l .  On  the  facts o f  the  case ,  the  court  i n  McGui n ty v.  1845035  On ta ri o  Inc.  (McGu i n ty Funera l  Home),  2019  ONSC 4108,
u l t i m a te l y found  tha t  M r.  M cGu i n ty was construct i ve l y d i sm i ssed  by the  pu rchaser.

Costly Damages — $1.2 million for Constructive Dismissal of a Fixed-Term Contract

Once  the  court  found  construct i ve  d i sm i ssa l ,  i t  had  to  de te rm i na te  M r.  M cGu i n ty’s dam ages.  Ul t i m a te l y,  the  court  awarded  M r.  M cGu i n ty,  who  was
earn i ng  approxi m a te l y $100 ,000  pe r yea r,  m ore  than  $1 .2  m i l l i on .  How d i d  the  court  ge t  to  tha t  l a rge  num ber?

1.  T he  court ’s sta rt i ng  po i n t  was tha t  M r.  M cGu i n ty and  the  pu rchaser en te red  i n to  a  f i xed -te rm  em p l oym ent con tract .

2.  T he  court  no ted  tha t  “i n  the  absence  o f  an  en fo rceab l e  con tractua l  p rovi si on  st i pu l a t i ng  a  f i xed -te rm  o f  no t i ce  o r any o the r p rovi si on  to  the
con tra ry”,  a  f i xed -te rm  em p l oym ent con tract  “ob l i ga tes an  em p l oye r to  pay an  em p l oyee  to  the  end  o f  the  te rm  and  tha t  ob l i ga t i on  wi l l  no t  be
sub j ect  to  m i t i ga t i on ”.

3.  In  th i s case ,  the re  was no  en fo rceab l e  con tractua l  p rovi si on  st i pu l a t i ng  a  f i xed -te rm  o f  no t i ce .  A l so ,  M r.  M cGu i n ty had  approxi m a te l y n i ne  years l e f t
on  h i s f i xed -te rm  con tract .  Accord i ng l y,  the  pu rchaser had  to  pay M r.  M cGu i n ty to  the  end  o f  the  10 -year te rm  wi thou t  an  ob l i ga t i on  to  m i t i ga te .
T ha t  m ean t tha t  the  court  awarded  n i ne  years'  dam ages (approxi m a te l y the  rem a i n i ng  am oun t o f  t i m e  on  the  con tract  when  M r.  M cGu i n ty ceased
to  work) wi thou t  a  du ty to  m i t i ga te .

4.  Fi nanci a l l y,  tha t  m ean t a  dam ages award  o f  $1 ,274 ,173 .83  aga i nst  the  pu rchaser.  T h i s com pri sed  o f  l oss o f  sa l a ry o f  $100 ,000  pe r yea r fo r n i ne
years (equa l l i ng  $900 ,000),  and  va ri ous o the r com m i ssi ons and  bene f i ts fo r the  rem a i n i ng  $374 ,173 .83 .

The Importance of Legal Advice and a Key Danger of Fixed-Term Contracts

T h i s recen t  case  i l l ustra tes the  i m portance  o f  havi ng  experi enced  em p l oym ent l aw counse l  i n  the  sa l e  and  pu rchase  p rocess,  pa rt i cu l a rl y when  d ra f t i ng
and  revi si ng  f i xed -te rm  em p l oym ent o r “consu l tan t” ag reem ents as pa rt  o f  the  sa l e  and  pu rchase  p rocess.  T h i s deci si on  fo l l ows the  recen t  t rends o f :

1.  f i xed -te rm  agreem ent cou rt  deci si ons rendered  by On ta ri o  cou rts,  such  as Mohamed v.  In fo rmat i on  Systems Arch i tects Inc.,  2018  ONCA 428;  and

2.  fo rm er owner em p l oyees l i t i ga t i ng  aga i nst  the i r new owners,  such  as i n  Kerzner v.  Ameri can  Iron  & Meta l  Company Inc.,  2018  ONCA 989  (wh i ch  we
had  p revi ousl y wri t ten  abou t) and  wh i ch  the  fo rm er owner’s l eave  to  appea l  to  the  Suprem e Court  o f  Canada  was recen t l y d i sm i ssed;  bo th  be i ng
cases tha t  h i gh l i gh t  the  va l ue  o f  experi enced  em p l oym ent l aw counse l .

On  a  cl ose l y re l a ted  po i n t ,  i n  bo th  t ransact i ons and  non-t ransact i ons con texts,  th i s case  h i gh l i gh ts a  key danger when  usi ng  f i xed -te rm  em p l oym ent and
“consu l tan t” ag reem ents.  T ha t  key danger i s tha t ,  un l ess ca re fu l l y d ra f ted ,  dam ages fo r b reach  o f  a  f i xed -te rm  em p l oym ent ag reem ent can  be  awarded
to  the  end  o f  the  f i xed  te rm  wi th  no  du ty to  m i t i ga te .  In  th i s case ,  the  court  awarded  dam ages to  the  end  o f  the  f i xed  te rm  wi th  no  du ty to  m i t i ga te ,  i n
the  am oun t o f  $1 .2  m i l l i on .  Em p l oye rs con tem p l a t i ng  f i xed -te rm  em p l oym ent o r “consu l tan t” ag reem ents shou l d  heed  tha t  l esson  f rom  th i s case .

Any m em ber o f  ou r Labour and  Em p l oym ent Group wou l d  be  p l eased  to  advi se  i n  the  sa l e  and  pu rchase  con text ,  toge the r wi th  ou r fu l l -se rvi ce  busi ness
l aw f i rm  M ergers and  Acqu i si t i on  Group  co l l eagues,  and  i n  the  d ra f t i ng  and  revi si on  o f  f i xed -te rm  em p l oym ent and  “consu l tan t” ag reem ents.  Our Labour
and  Em p l oym ent Group  has extensi ve  experi ence  i n  em p l oym ent a rrangem ents i n  t ransact i ons,  i ncl ud i ng  pensi ons and  bene f i ts m a tte rs.  Our Labour
and  Em p l oym ent Group  i s a l so  we l l -ve rsed  i n  d ra f t i ng  f i xed -te rm  em p l oym ent and  “consu l tan t” ag reem ents and  wou l d  be  p l eased  to  assi st .
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