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ARTICLE

Signif icant New Statutory Protections for Journalistic Sources Aff irmed by the Supreme
Court of Canada

T he  Suprem e Court  o f  Canada  (SCC) has g i ven  e ffect  to  i m portan t  new p ro tect i ons fo r j ou rna l i st i c sou rce  i n fo rm at i on  i n  Den i s v.  Cô té,  2019  SCC 44,  i ts
f i rst  case  i n te rp re t i ng  the  Journa l i st i c Sources Pro tect i on  Act (JSPA).  Enacted  i n  2017 ,  the  JSPA am ended  the  Cri mi na l  Code and  the  Canada  Evi dence
Act  (CEA) to  augm ent the  j ou rna l i st -sou rce  p ri vi l ege  recogn i zed  a t  com m on l aw wi th  new sta tu to ry p ro tect i ons fo r j ou rna l i sts and  the i r con f i den t i a l
sou rces.  T he  SCC’s deci si on  con f i rm s tha t  the  new sta tu to ry schem e a l te red  the  j ou rna l i st -sou rce  p ri vi l ege  ava i l ab l e  a t  com m on l aw by crea t i ng  a  new
presum pt i on  aga i nst  d i scl osu re  and  rea l l oca t i ng  the  bu rden  o f  estab l i sh i ng  tha t  d i scl osu re  o f  j ou rna l i st i c sou rce  i n fo rm at i on  i s i n  the  pub l i c i n te rest  to
the  pa rty seeki ng  d i scl osu re .

Background

T he  appea l  o ri g i na ted  f rom  a  m ot i on  to  stay a  p rosecu t i on  b rough t  by M arc-Yvan  Cô té ,  a  fo rm er Québec po l i t i ci an  charged  wi th  o ffences i ncl ud i ng
bri be ry,  f raud ,  and  b reach  o f  t rust .  M r.  Cô té  sough t  a  stay on  the  g rounds tha t  the  Un i té  pe rm anen te  an t i co rrup t i on  (UPAC),  a  Québec governm ent
o rgan i za t i on  responsi b l e  fo r i nvest i ga t i ng  pub l i c co rrup t i on ,  had  l eaked  i n fo rm at i on  ga the red  as pa rt  o f  the  i nvest i ga t i on  fo r i m proper tact i ca l  pu rposes,
tha t  the  l eaks o ri g i na ted  f rom  h i gh -ranki ng  o ff i ci a l s i n  UPAC, and  were  i n tended  to  depri ve  h i m  o f  the  ri gh t  to  a  fa i r t ri a l .  T he  Crown d i spu ted  tha t  any
l eaks were  f rom  em p l oyees o f  a  su ff i ci en t l y h i gh  rank to  be  act i ng  on  the  governm ent ’s beha l f .  M r.  Cô té  sough t  to  supp l em ent ci rcum stan t i a l  evi dence
sa i d  to  show tha t  the  l eakers were  act i ng  on  the  governm ent ’s beha l f  by seeki ng  d i rect  evi dence  o f  the  i den t i ty o f  the  l eakers,  and  se rved  subpoenas on
j ou rna l i sts who  had  pub l i shed  i n fo rm at i on  f rom  the  l eaks.  T he  appe l l an t ,  j ou rna l i st  M ari e -M aude  Den i s,  had  ob j ected  to  the  subpoena .  T h i s t ri gge red
the  f i rst  app l i ca t i on  o f  JSPA am endm ents to  the  CEA by a  Canad i an  court .  In i t i a l l y,  the  Court  o f  Québec re fused  to  au tho ri ze  d i scl osu re  bu t  an  appea l
to  the  Superi o r Court  resu l ted  i n  an  o rde r tha t  j ou rna l i st i c sou rce  i n fo rm at i on  be  d i scl osed .  A f te r the  Québec Court  o f  Appea l  found  tha t  i t  l acked
j u ri sd i ct i on  to  hear a  fu rthe r appea l ,  M s.  Den i s ob ta i ned  l eave  to  appea l  th i s i n te rl ocu to ry deci si on  to  the  Suprem e Court  o f  Canada .

T he  appea l  ca l l ed  upon  the  SCC to  app l y fo r the  f i rst  t i m e  sect i on  39 .1 o f  the  CEA, the  sta tu to ry schem e enacted  by the  JSPA .

A “paradigm shift” in the law of journalist-source privi lege

In  an  8 -1  deci si on  the  Suprem e Court  o f  Canada  g ran ted  the  appea l .

T he  m a j o ri ty reasons au tho red  by Ch i e f  Just i ce  Wagner recogn i zed  tha t  the  JSPA had  i n t roduced  a  “pa rad i gm  sh i f t ” i n  the  l aw o f  j ou rna l i st -sou rce
pri vi l ege  when  com pared  to  p ro tect i ons ava i l ab l e  a t  com m on l aw. Observi ng  tha t  a t  com m on l aw the  j ou rna l i st -sou rce  p ri vi l ege  i s “excep t i ona l ” and
requ i res a  case-by-case  basi s showi ng  by the  j ou rna l i st  tha t  i t  shou l d  app l y,  the  m a j o ri ty concl uded  tha t  wha t  had  p revi ousl y been  the  excep t i on  had
“now becom e the  ru l e ”.  T he  JSPA a l te red  the  sta tus quo  by (i ) i n t roduci ng  a  p resum pt i on  o f  non-d i scl osu re  when  sta tu to ry th resho l ds a re  m et,  (i i )
rea l l oca t i ng  the  bu rden  o f  p roo f  on to  the  pa rty seeki ng  d i scl osu re ,  and  (i i i ) requ i ri ng  tha t  sta tu to ry p resum pt i on  o f  non-d i scl osu re  be  rebu t ted  on  a  case-
by-case  basi s.

A framework for applying s. 39.1 of the CEA

T he  Court  a l so  p rovi ded  a  two-step  f ram ework fo r app l yi ng  s.  39 .1  o f  the  CEA i n tended  to  gu i de  the  de te rm i na t i on  o f  fu tu re  app l i ca t i ons fo r d i scl osu re
under the  sta tu to ry schem e.

Step 1: Threshold Showings

At the  f i rst  step ,  the  pe rson  ob j ect i ng  to  d i scl osu re  and  the  pa rty seeki ng  i t  m ust  each  m ake  a  th resho l d  showi ng .
T he  pe rson  ob j ect i ng  to  d i scl osu re  m ust  f i rst  estab l i sh  tha t  he  o r she  i s a  “j ou rna l i st ” and  tha t  the  source  i s a  “j ou rna l i st i c sou rce ” wi th i n  the  m ean i ng  o f
the  sta tu te .

Once  th i s i s shown, the  pe rson  seeki ng  d i scl osu re  m ust  then  estab l i sh  tha t  d i scl osu re  o f  the  j ou rna l i st i c sou rce  i n fo rm at i on  i s “reasonab l y necessary” —
m ean i ng  tha t  the  i n fo rm at i on  canno t  be  ob ta i ned  by o the r reasonab l e  m eans.   I f  the  reasonab l e  necessi ty showi ng  i s no t  m ade , the  app l i ca t i on  fo r
d i scl osu re  does no t  p roceed  any fu rthe r.

Step 2: Balancing the public interest

T he  second  step  i s engaged  a f te r a  showi ng  tha t  d i scl osu re  o f  j ou rna l i st i c sou rce  i n fo rm at i on  f rom  a  j ou rna l i st  i s reasonab l y necessary.  T he  pa rty
seeki ng  d i scl osu re  m ust  next  pe rsuade  the  court  tha t  the  “pub l i c i n te rest  i n  the  adm i n i st ra t i on  o f  j ust i ce  ou twe i ghs the  pub l i c i n te rest  i n  p rese rvi ng  the
con f i den t i a l i ty o f  the  j ou rna l i st i c sou rce ”.  T h i s ana l ysi s i nvo l ves a  ba l anci ng  exe rci se  descri bed  as be i ng  a t  “the  heart  o f  the  new sta tu to ry schem e”.  T he
ba l anci ng  exe rci se  we i ghs th ree  sta tu to ri l y-p rescri bed  cri te ri a :  (i ) “the  i m portance  o f  the  i n fo rm at i on  .  .  .  to  a  cen tra l  i ssue  i n  the  p roceed i ng ”,
(i i ) “f reedom  o f  the  p ress”,  and  (i i i ) “the  i m pact  o f  d i scl osu re  on  the  j ou rna l i st i c sou rce  and  the  j ou rna l i st ”.

a. The importance of the information to a central issue in the proceeding
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Under the  f i rst  cri te ri on ,  a  cou rt  m ust  eva l ua te  whe the r the  i ssue  fo r wh i ch  d i scl osu re  i s sough t  i s cen tra l  to  the  p roceed i ng ,  and  then  the  i m portance  o f
the  i n fo rm at i on  to  tha t  i ssue .  I t  wi l l  be  easi e r to  j ust i fy d i scl osu re  o f  i n fo rm at i on  tha t  i s “cruci a l ” to  de te rm i n i ng  a  “cen tra l  i ssue” i n  the  p roceed i ng .
Where  the  i ssue  i s “pe ri phera l ” o r the  i n fo rm at i on  i s “i rre l evan t”,  d i scl osu re  wi l l  be  d i sfavoured .

b. Freedom of the press

Regard i ng  the  second  cri te ri on  — freedom  o f  the  p ress — a f te r revi ewi ng  the  va l ues underl yi ng  f reedom  o f  the  p ress recogn i zed  i n  the  j u ri sp rudence
and  observi ng  tha t  i n  l i gh t  o f  these  “i t  i s easy to  understand  why m ob i l i zi ng  a  j ou rna l i st  aga i nst  h i s o r he r sou rce  i s i ncom pat i b l e  wi th  f reedom  o f  the
p ress”,  the  m a j o ri ty sta ted  tha t  i t  was cl ea r “tha t  the  f reedom  o f  the  p ress cri te ri on  wi l l  qu i te  o f ten  we i gh  aga i nst  d i scl osu re ”.  I t  added  tha t  “th i s cri te ri on ”
can  “he l p  .  .  .  i den t i fy news reports tha t  re l a te  fundam enta l l y to  the  pub l i c’s ri gh t  to  be  i n fo rm ed”,  and  tha t  i n  cases where  the  j ou rna l i st i c sou rce  m ay
have  been  m ot i va ted  by consi de ra t i ons “con tra ry to  the  pub l i c i n te rest”,  a  cou rt  m ay “pay[ ]  cl ose r a t ten t i on ” to  the  f reedom  o f  the  p ress facto r i n
conduct i ng  the  ba l anci ng  exe rci se .

c. The impact on the journalist and the journalistic source

On the  th i rd  cri te ri on ,  the  m a j o ri ty observed  tha t  “[a ]ssessi ng  the  i m pact  o f  d i scl osu re  on  the  j ou rna l i st i c sou rce  and  on  the  j ou rna l i st  wi l l  be  pa rt i cu l a rl y
cha l l eng i ng ”,  bu t  no ted  tha t  Parl i am en t had  i m posed  a  bu rden  on  the  pa rty seeki ng  d i scl osu re  to  “p rov[e ]  tha t  the  i m pact  o f  d i scl osu re  wi l l  be  m i n i m a l
o r i nsi gn i f i can t”.   T h i s cho i ce  “re f l ects the  fact  tha t  d i scl osi ng  i n fo rm at i on  .  .  .  tha t  i den t i f i es o r i s l i ke l y to  i den t i fy a  j ou rna l i st i c sou rce  wi l l  genera l l y
have  an  adverse  i m pact  on  the  source  as we l l  as on  the  j ou rna l i st . ”

d. Possible additional criteria

T he  m a j o ri ty no ted  tha t  the  cri te ri a  re l evan t  to  the  ba l anci ng  exe rci se  a re  no t  cl osed ,  and  tha t  a  cou rt  de te rm i n i ng  whe the r to  o rde r d i scl osu re  i n  a
part i cu l a r case  cou l d  take  i n to  accoun t  o the r consi de ra t i ons,  i ncl ud i ng  those  recogn i zed  i n  the  p re -JSPA  case  l aw (though  wi thou t  “ecl i psi ng  the  ones
exp l i ci t l y re ta i ned  by Parl i am en t”).

I t  added  tha t  o rde ri ng  d i scl osu re  wi l l  be  appropri a te  “on l y where  the  advan tages o f  do i ng  so  ou twe i gh  the  d i sadvan tages”,  and  tha t  i f  a  cou rt  “deci des
to  favour d i scl osu re ,  i t  shou l d ,  so  fa r as possi b l e ,  keep  the  d i sadvan tages o f  i ts deci si on  to  a  st ri ct  m i n i m um  by accom panyi ng  the  au tho ri zed  d i scl osu re
wi th  any cond i t i ons tha t  a re  appropri a te  i n  the  ci rcum stances . . .  i n  pa rt i cu l a r by l i m i t i ng  the  scope  o f  the  d i scl osu re .”

Conclusion

As a  resu l t  o f  fu rthe r i nvest i ga t i on  i n to  the  source  o f  the  l eaks wh i l e  the  appea l  was pend i ng ,  the  Crown had  abandoned  i ts o ri g i na l  posi t i on  on  M r.
Cô té ’s m o t i on  fo r a  stay o f  p roceed i ngs and  no  l onger re l i ed  upon  the  factua l  m a tri x p resen ted  i n  the  courts be l ow. Accord i ng l y,  the  SCC concl uded  tha t
the  appropri a te  d i sposi t i on  o f  the  appea l  wou l d  be  to  se t  asi de  the  o rde r au tho ri zi ng  d i scl osu re ,  resto re  the  pa rt i es to  the i r o ri g i na l  posi t i on ,  and
rem and  the  case  to  the  app l i ca t i on  j udge  fo r reconsi de ra t i on  once  new evi dence  resu l t i ng  f rom  the  i nvest i ga t i on  has been  p rovi ded .

Abe l l a  J. ,  d i ssen t i ng ,  wou l d  have  se t  asi de  the  d i scl osu re  o rde r aga i nst  M s.  Den i s and  quashed  the  subpoena .

Chri stopher D.  Bred t and  P i e rre  N.  Gem son o f  Borden  Ladner Gerva i s LLP, wi th  Jam i e  Cam eron  o f  Osgoode  Ha l l  Law Schoo l ,  rep resen ted  the  Canad i an
Ci vi l  L i be rt i es Associ a t i on  as an  i n te rvener i n  th i s appea l  be fo re  the  Suprem e Court  o f  Canada ,  wi th  the  assi stance  o f  Veron i ca  S j o l i n and  Bruno
Savo i e .

By:  Chri stopher D.  Bred t ,  P i e rre  N.  Gem son, Veron i ca  S j o l i n
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