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ARTICLE

Outstanding Costs: Former Owner Of Class Representative Ordered To Pay $1.7
Million

InPet Va l u  Canada  Inc.  v.  Rodger,  Just i ce  Ni sh i kawa o f  the  On ta ri o  Superi o r Court  o f  Just i ce  g ran ted  sum m ary j udgm ent aga i nst  the  fo rm er owner o f  a
f ranch i see  i n  the  am oun t o f  $1 .7  m i l l i on .  T he  j udgm ent was fo r costs tha t  were  awarded  aga i nst  the  f ranch i see  i n  a  p ri o r,  ha rd -fough t  p roceed i ng  tha t
l asted  nearl y 7  yea rs.

T he  j udgm ent i s the  l a test  i nsta l l m en t  i n  a  run  o f  p receden t-se t t i ng  deci si ons a ri si ng  ou t  o f  the  cl ass act i on1250264  On ta ri o  Inc.  v.  Pe t  Va l u  Canada
Inc .  T ha t  p roceed i ng  com m enced  i n  Decem ber 2009  and  ended  i n  October 2016 ,when  the  Suprem e Court  o f  Canada  d i sm i ssed  the  f ranch i see 's
app l i ca t i on  fo r l eave  to  appea l .

T he  f ranch i see ,  a  num bered  com pany tha t  had  been  reduced  to  a  she l l  wi th  no  asse ts,  had  stood  as the  rep resen ta t i ve  p l a i n t i f f  i n  the  cl ass act i on
aga i nst  Pe t  Va l u  Canada  Inc.  ("Pe t  Va l u " ).  Fo l l owi ng  the  Suprem e Court 's d i sm i ssa l ,  Pe t  Va l u  com m enced  a  new act i on  aga i nst  the  i nd i vi dua l  who  had
owned  the  f ranch i se  and  so l d  i t  i n  2012 ,  m i d -way th rough  the  p ri o r l i t i ga t i on .  I ts cl a i m  was based  bo th  on  an  i ndem n i f i ca t i on  p rovi si on  i n  the  f ranch i se
agreem ent and  the  te rm s o f  a  pe rsona l  guaran tee  si gned  by the  owner.

T he  i ndem n i f i ca t i on  p rovi si on  had  the  e ffect  o f  requ i ri ng  the  f ranch i see ,  de f i ned  to  i ncl ude  i ts sha reho l de rs,  to  i ndem n i fy Pe t  Va l u  fo r l ega l  costs i n
any p roceed i ng  com m enced  by the  f ranch i see  aga i nst  Pe t  Va l u .  Costs wou l d  be  i ndem n i f i ed  i n  an  i nve rse  p roport i on  to  the  f ranch i see 's recovery i n  the
proceed i ng .  Fo r exam p l e ,  i f  the  f ranch i see  recovered  the  en t i re  am oun t i t  cl a i m ed  i n  the  p roceed i ng ,  then  no  l ega l  costs wou l d  be  i ndem n i f i ed .  Here ,
where  the  f ranch i see  had  cl a i m ed  $100  m i l l i on  i n  the  cl ass act i on  and  recovered  no th i ng ,  the  p rovi si on  requ i red  i ndem n i f i ca t i on  o f  100% o f  Pe t  Va l u 's
l ega l  costs.  Pe t  Va l u  st ra teg i ca l l y si de -stepped  quest i ons o f  the  reasonab l eness o f  the  costs i t  had  i ncu rred  by m ovi ng  fo r j udgm ent so l e l y fo r costs
awarded  by the  Court ,  and  the re fo re  a l ready assessed  as reasonab l e .

Just i ce  Ni sh i kawa found  the  i nd i vi dua l  owner to  be  bound  by the  f ranch i se  ag reem ent and  the  i ndem n i f i ca t i on  p rovi si on  the re i n ,  and  wou l d  have  he l d
h i m  l i ab l e  under the  pe rsona l  guaran tee  i n  any even t .  She  found  no  reason  to  d i st i ngu i sh  cl ass act i ons f rom  any o the r p roceed i ng  to  wh i ch  the
i ndem n i f i ca t i on  p rovi si on  m i gh t  app l y.  She  fu rthe r sum m ari l y d i sm i ssed  the  owner's a rgum ents tha t  the  l i m i ta t i on  pe ri od  had  exp i red  and  tha t  the  costs
cl a i m  was re l eased  as pa rt  o f  a  se t t l em en t o f  a  separa te  p roceed i ng .

T he  deci si on  o f  the  Superi o r Court  m ay g i ve  se ri ous pause  to  po ten t i a l  cl ass rep resen ta t i ves,  pa rt i cu l a rl y i n  the  f ranch i se  con text ,  where  bo th
i ndem n i f i ca t i on  p rovi si ons and  pe rsona l  guaran tees m ay be  com m on.
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