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ARTICLE

Following the money: The doctrines of knowing assistance, knowing receipt, and the
tracing of defrauded funds

Afte r d i scoveri ng  they have  been  duped ,  an  i nnocen t  vi ct i m  o f  a  f raud  m ay wi sh  to  t rack the  de frauded  funds to  the i r u l t i m a te  reci p i en t ,  and  to  requ i re
the i r re tu rn .  T h i s “fo l l ow the  m oney” approach  descri bes the  rem edy o f  t raci ng ,  a  p rocess by wh i ch  Canad i an  courts t race  recoverab l e  asse ts tha t  have
been  rece i ved  by ano the r i n  o rde r to  re tu rn  them  to  the i r ri gh t fu l  owner.  T raci ng  i s accom p l i shed  usi ng  p ri nci p l es o f  t rust  l aw and  the  i m posi t i on  o f  a
construct i ve  t rust ,  th rough  wh i ch  one  pa rty i s deem ed to  ho l d  p roperty i n  t rust  fo r,  o r fo r the  bene f i t  o f ,  ano the r.  A construct i ve  t rust  i s an  equ i tab l e
rem edy tha t  can  a ri se  whenever equ i ty and  good  consci ence  requ i re  the  i m posi t i on  o f  a  t rust ,  and  can  be  app l i ed  to  non-pa rt i es o f  a  f raud  fo r the
purposes o f  asse t  recovery.

What you need to know

Potential causes of act ion

T he  rem edy o f  a  construct i ve  t rust  and  the  re l a ted  p rocess o f  t raci ng  can  app l y i n  cases o f  f raud  i n  two  m a i n  ways:

1.  Where  the  st ranger knowi ng l y assi sted  i n  a  f raudu l en t  and  d i shonest  b reach  o f  t rust  (“knowi ng  assi stance”);  o r

2.  Where  a  st ranger has rece i ved ,  i n  h i s o r he r own  ri gh t ,  p roperty ob ta i ned  th rough  a  f raudu l en t  b reach  o f  t rust  (“knowi ng  rece i p t”).

Knowing assistance

A stranger to  a  f raudu l en t  t ransact i on  m ay be  l i ab l e  under the  doctri ne  o f  knowi ng  assi stance  where  the  st ranger,  wi th  actua l  knowl edge ,  pa rt i ci pa tes o r
assi sts i n  a  f raudu l en t  and  d i shonest  schem e.  Som et i m es descri bed  as “accessory l i ab i l i ty”,  l i ab i l i ty fo r knowi ng  assi stance  i s fau l t -based ,  and  i s
concerned  wi th  rem edyi ng  m atte rs re l a ted  to  the  fu rthe rance  o f  the  f raud .  As such ,  the  knowl edge  requ i rem en t fo r knowi ng  assi stance  i s actua l
knowl edge ,  reckl essness,  o r wi l l fu l  b l i ndness o f  the  f raud ;  m ere  neg l i gence  o r construct i ve  knowl edge  i s i nsu ff i ci en t  to  estab l i sh  l i ab i l i ty fo r knowi ng
assi stance .

T he  cri te ri a  fo r estab l i sh i ng  a  cl a i m  fo r knowi ng  assi stance  a re :

1.  the re  m ust  be  a  f i duci a ry du ty be tween  the  f raudste r and  the  vi ct i m ;

2.  the  f i duci a ry m ust  have  b reached  tha t  du ty f raudu l en t l y and  d i shonest l y;

3.  the  st ranger to  the  f i duci a ry re l a t i onsh i p  m ust  have  had  actua l  knowl edge  o f  bo th  the  f i duci a ry re l a t i onsh i p  and  the  f i duci a ry’s f raudu l en t  and
d i shonest  conduct ;  and

4.  the  st ranger m ust  have  pa rt i ci pa ted  i n  o r assi sted  the  f i duci a ry’s f raudu l en t  and  d i shonest  conduct .

T he  Suprem e Court  recen t l y we i ghed  i n  on  the  l aw o f  knowi ng  assi stance  i n  Chri st i ne  DeJong  Med i ci ne  Pro fessi ona l  Corpora t i on  v.  DBDC Spad i na
L td .  As descri bed  i n  ou r p revi ous a rt i cl e,  the  case  i nvo l ved  a  com p l ex m u l t i -m i l l i on  do l l a r com m erci a l  rea l  esta te  f raud ,  by wh i ch  the  Wa l tons
convi nced  i nvesto rs to  pa rt i ci pa te  i n  rea l  esta te  i nvestm en ts i n  equa l -pa rtne rsh i p ,  si ng l e -p roperty ven tu res.  Investo rs'  con tri bu t i ons were  m atched  by the
fraudste rs'  com pan i es.  However,  i nstead  o f  i nvest i ng  the i r own  funds,  the  f raudste rs m oved  the i r i nvesto rs'  m on i es i n  and  ou t  o f  num erous co rpo ra te
veh i cl es,  th rough  the i r own  "cl ea ri ng  houses" ,  i n  an  e l abora te  she l l  gam e. T he  l a rgest  i nvesto r,  the  “DBDC App l i can ts”,  i nvested  approxi m a te l y $111
m i l l i on  i n to  th i rty-one  speci f i c p ropert i es.  Ano the r i nvesto r,  Chri st i ne  DeJong  M ed i ci ne  Pro fessi ona l  Corpora t i on  (DeJong),  i nvested  nearl y $4  m i l l i on  i n
wha t was known as the  Wa l ton ’s “Schedu l e  C Com pan i es”.  In  add i t i on  to  seeki ng  recovery d i rect l y f rom  the  Wa l tons,  the  DBDC App l i can ts b rough t  an
app l i ca t i on  to  co l l ect  $22 .6  m i l l i on  aga i nst  ten  p ro j ect-speci f i c i nvesto rs,  i ncl ud i ng  DeJong  and  the  Schedu l e  C Com pan i es,  on  the  basi s tha t  these
com pan i es had  knowi ng l y assi sted  i n  the  f raud ,  si nce  they were  used  as pa rt  o f  the  Wa l ton ’s f raudu l en t  schem e.

T he  m a j o ri ty o f  the  On ta ri o  Court  o f  Appea l  a l l owed  the  DBDC App l i can ts’ cl a i m  aga i nst  DeJong  and  the  Schedu l e  C Com pan i es,  and  he l d  tha t  the
com pan i es knowi ng l y assi sted  the  Wa l tons i n  the i r f raudu l en t  schem e, because  the  Wa l tons has used  the  com pan i es to  de fraud  the  i nvesto rs o f  the i r
funds.  In teg ra l  to  th i s f i nd i ng  was the  Court  o f  Appea l ’s reason i ng  tha t  the  Schedu l e  C Com pan i es had  actua l  knowl edge  o f  the  b reach  o f  t rust  because
M rs.  Wa l ton  was the  d i rect i ng  m i nd  o f  the  com pan i es,  and  he r knowl edge  was thus a t t ri bu tab l e  to  them .

T he  Suprem e Court ,  however,  reve rsed  th i s deci si on  on  appea l ,  and  ru l ed  tha t  DeJong  and  the  Schedu l e  C com pan i es were  no t  l i ab l e  fo r knowi ng
assi stance  to  the  f raud .  Adop t i ng  the  d i ssen t i ng  reasons o f  Just i ce  van  Rensburg  o f  the  On ta ri o  Court  o f  Appea l ,  the  Suprem e Court  he l d  tha t  the
knowl edge  o f  the  f raudste r,  M rs.  Wa l ton ,  cou l d  no t  be  a t t ri bu ted  to  the  Schedu l e  C Com pan i es vi a  the  doctri ne  o f  co rpo ra te  a t t ri bu t i on .  Under tha t
doctri ne ,  act i ons a re  a t t ri bu tab l e  to  a  com pany on l y where  the  act i on  taken  by the  com pany’s d i rect i ng  m i nd  a re :  (1 ) wi th i n  the  f i e l d  o f  opera t i on
assi gned  to  tha t  pe rson ;  (2 ) no t  to ta l l y i n  f raud  o f  the  co rpo ra t i on ;  and  (3 ) by desi gn  o r resu l t ,  pa rt l y fo r the  bene f i t  the  com pany.  S i nce  the  Wa l tons’
act i ons pe rpe tra ted  a  f raud  aga i nst  the  Schedu l e  C Com pan i es and  were  no t  taken  fo r the i r bene f i t ,  the  Suprem e Court  found  tha t  the  Wa l tons’
knowl edge  cou l d  no t  be  i m pu ted  to  the  Schedu l e  C Com pan i es.  T here fo re ,  the  Schedu l e  C Com pan i es d i d  no t  possess actua l  knowl edge  o f  the  f raud ,
and  cou l d  no t  be  l i ab l e  to  the  DBDC App l i can ts under the  doctri ne  o f  knowi ng  assi stance .

T he  Suprem e Court ’s deci si on  p rovi des fu rthe r cl a ri ty as to  when  a  pa rty can  be  he l d  to  have  known abou t  a  b reach  o f  t rust ,  and  i l l ustra tes tha t  when  an
o ff i ce r o f  a  co rpo ra t i on  de frauds tha t  co rpo ra t i on  as pa rt  a  l a rge r f raudu l en t  schem e, the  o ff i ce r’s f raud  m ay no t  be  a t t ri bu tab l e  to  the  com pany.

Knowing receipt

A reci p i en t  o f  de frauded  funds m ay be  l i ab l e  to  re tu rn  them  under the  doctri ne  o f  knowi ng  rece i p t  where  he  o r she  rece i ves the  funds fo r the i r own
bene f i t ,  has actua l  o r construct i ve  knowl edge  o f  facts wh i ch  wou l d  pu t  a  reasonab l e  pe rson  on  i nqu i ry,  bu t  fa i l s to  i nqu i re  as to  the  possi b l e  f raudu l en t
m i sappropri a t i on  o f  the  funds.

L i ab i l i ty fo r knowi ng  rece i p t  i s rest i tu t i on -based ,  and  i s concerned  wi th  co rrect i ng  the  un j ust  en ri chm ent o f  one  pa rty to  the  de tri m en t  o f  ano the r.  As
such ,  th i s cause  o f  act i on  i s som et i m es descri bed  as be i ng  “reci p i en t-based”,  i n  tha t  i ts focus i s on  the  st ranger’s rece i p t  o f  the  p roperty o f  ano the r.

Rece i p t  requ i remen t
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L i ab i l i ty fo r knowi ng  rece i p t  i nvo l ves bo th  a  rece i p t  requ i rem en t and  a  knowl edge  requ i rem en t.  To  fu l f i l  the  requ i rem en t o f  rece i p t ,  the  de fendan t  m ust
have  rece i ved  and  becom e charged  wi th  som e part  o f  the  t rust  p roperty.  In  o the r words,  the  st ranger m ust  have  rece i ved  the  p roperty i n  h i s o r he r own
ri gh t ,  and  m ust  have  rece i ved  the  p roperty bene f i ci a l l y,  the reby becom i ng  en ri ched  a t  the  p l a i n t i f f ’s expense .

Know l edge  requ i remen t

To sa t i sfy the  knowl edge  requ i rem en t,  the  st ranger who  has rece i ved  t rust  p roperty m ust  have  had  e i the r actua l  o r construct i ve  knowl edge  abou t  the
possi b l e  b reach  o f  t rust .  Construct i ve  knowl edge  i s understood  to  m ean  “knowl edge  o f  facts su ff i ci en t  to  pu t  a  reasonab l e  pe rson  on  no t i ce  o r i nqu i ry, ”
 and  a ri ses “where  the  reci p i en t  fa i l s to  m ake  p roper i nqu i ry i n  ci rcum stances where  an  honest  and  reasonab l e  pe rson  wou l d  rea l i ze  tha t  the  funds
transfe rred  were  f rom  a  susp i ci ous o r i m proper sou rce .”  No tab l y,  i n  requ i ri ng  on l y construct i ve  knowl edge ,  the  test  fo r knowi ng  rece i p t  i nco rpo ra tes a
l ower th resho l d  o f  knowl edge  than  tha t  requ i red  fo r knowi ng  assi stance ,  and  cou l d  the re fo re  be  easi e r to  p rove  f rom  an  evi den t i a ry pe rspect i ve .

I t  i s uncl ea r whe the r th i s knowl edge  com ponen t m ust  exi st  a t  the  t i m e  o f  rece i p t ,  and  the re  appears to  be  a  pauci ty o f  l aw on  th i s i ssue .  On  one  l i ne  o f
reason i ng ,  such  knowl edge  need  no t  exi st  a t  the  t i m e  o f  rece i p t .  Courts tha t  have  accep ted  th i s ra t i ona l e  suggest  tha t  “[e ]ven  i f  the  p roperty i s rece i ved
i nnocen t l y,  once  the  reci p i en t  l ea rns o f  the  f raud  o r b reach  o f  t rust…he i s l i ab l e  to  re tu rn  any o f  the  p roperty tha t  he  then  st i l l  ho l ds.”

T he  m a i n  case  wh i ch  a ff i rm s th i s p roposi t i on  i s Hol mes v Aml ez In te rna t i ona l.  T here ,  the  p l a i n t i f f ,  a  sen i o r l awyer,  was de frauded  by h i s fo rm er
bookkeeper a f te r she  fo rwarded  two  cheques f rom  the  p l a i n t i f f  to ta l l i ng  $300 ,000  to  a  th i rd -pa rty busi ness co l l eague .  T he  p l a i n t i f f  m oved  fo r pa rt i a l
sum m ary j udgm ent aga i nst  the  th i rd  pa rty based  on  the  doctri ne  o f  knowi ng  rece i p t .  In  h i s de fence ,  the  th i rd  pa rty a l l eged  tha t  the  m oney was owed  to
h i m  as a  deb t  and  tha t  the  bookkeeper was si m p l y repayi ng  h i m . T he  On ta ri o  Superi o r Court  found  tha t  the  th i rd  pa rty knew o f  p l a i n t i f f ’s f raud
a l l ega t i ons aga i nst  the  bookkeeper a t  the  t i m e  he  cashed  the  cheques,  and  tha t  the re  was no  quest i on  tha t  the  $300 ,000  were  the  p roceeds o f  f raud .
T he  Court  a l so  re j ected  the  th i rd  pa rty’s asse rt i on  tha t  he  had  rece i ved  the  $300 ,000  i n  paym ent o f  a  deb t ,  and  d i sm i ssed  th i s a rgum ent as a  ba l d
assert i on  unsupported  by any evi dence .  Ul t i m a te l y,  the  Court  g ran ted  the  p l a i n t i f f ’s pa rt i a l  sum m ary j udgm ent m o t i on .  No tab l y,  the  t i m i ng  o f  the  th i rd
party’s knowl edge  o f  the  f raud  was no t  an  i ssue  o f  m a j o r deba te  i n  the  ci rcum stances o f  the  case .  However,  the  Court ’s sta tem en t tha t  “the  requ i si te
l eve l  o f  knowl edge  need  no t  a ri se  p ri o r to  o r a t  the  t i m e  o f  rece i p t” seem s to  respond  to  the  th i rd  pa rty’s a l l ega t i ons tha t  he  rece i ved  the  f raudu l en t
funds i n  good  fa i th ,  and  d i sm i ssed  th i s a rgum ent as a  de fence  to  knowi ng  rece i p t .  T h i s deci si on  the re fo re  suggests tha t  the  requ i si te  knowl edge  to
estab l i sh  a  cl a i m  i n  knowi ng  rece i p t  m ay a ri se  upon  o r a f te r the  rece i p t  o f  funds,  and  tha t  a  th i rd  pa rty m ay be  requ i red  to  re tu rn  any p roceeds o f  f raud
st i l l  i n  the i r possessi on  upon  l ea rn i ng  o f  the  f raud .

Other deci si ons,  however,  have  adop ted  a  d i ffe ren t  approach  to  t i m i ng  o f  the  knowl edge  com ponen t.  T hese  cases suggest  tha t  an  i nnocen t  pa rty who
subsequen t l y l ea rns o f  a  f raud  wi l l  be  requ i red  to  re tu rn  i ts p roceeds on l y where  no  j u ri st i c reason  exi sts fo r them  to  re ta i n  the  funds.  Such  was the  case
i n  Sarhan  v Cho jnacki.  T here ,  a  l awyer de frauded  the  app l i can t  o f  $450 ,000  and  fo rwarded  the  sum  to  two  o the r cl i en ts to  resto re  t rust  funds wh i ch  he
had  m i sappropri a ted .  T he  app l i can t  sough t  the  re tu rn  o f  the  $450 ,000  f rom  the  reci p i en t  cl i en ts th rough  a  cl a i m  i n  knowi ng  rece i p t .  Ul t i m a te l y,  the
Onta ri o  Superi o r Court  d i sm i ssed  the  act i on  on  the  basi s tha t  the  reci p i en t  cl i en ts cou l d  no t  have  known abou t  the  f raud  a t  the  t i m e  o f  rece i p t ,  and
the re  was a  j u ri st i c reason  fo r the  reci p i en t  cl i en ts to  be  en ri ched  to  the  de tri m en t  o f  the  app l i can t  –  nam e l y,  the i r en t i t l em en t to  be  repa i d  the  t rust
funds owed  to  them  by the  f raudste r l awyer.  T h i s f i nd i ng  p recl uded  the  app l i can t ’s recovery o f  the  funds i n  knowi ng  rece i p t ,  as the  e l em en ts o f  un j ust
en ri chm ent upon  wh i ch  th i s cl a i m  i s based  were  no t  fu l f i l l ed .  As such ,  the  reci p i en t  cl i en ts were  no t  requ i red  to  re tu rn  the  funds no twi thstand i ng  the
fact  tha t  they had  subsequen t l y becom e aware  o f  the  l awyer’s f raud .  No tab l y,  to  reach  th i s concl usi on ,  the  Court  re l i ed  on  the  deci si on  i n  Toron to
Domi n i on  Bank v.  Caro tenu to.  In  tha t  case ,  the  Bri t i sh  Co l um b i a  Court  o f  Appea l  he l d  tha t  the  repaym ent o f  an  i nvestm en t qua l i f i ed  as a  j u ri st i c
reason  fo r i nvesto rs to  be  en ri ched  to  the  de tri m en t  o f  a  de frauded  bank,  and  tha t  no  un j ust  en ri chm ent –  and  thus no  construct i ve  t rust  –  cou l d  be
found  i n  those  ci rcum stances.

Taken  toge the r,  the  fo rego i ng  deci si ons suggest  tha t  where  no  j u ri st i c reason  exi sts fo r an  i nnocen t  pa rty to  re ta i n  the  p roceeds o f  f raud ,  tha t  pa rty wi l l
be  requ i red  to  re tu rn  the  funds regard l ess o f  the  t i m i ng  o f  the i r knowl edge  o f  the  f raud .  However,  where  the re  i s a  j u ri st i c reason  fo r the  en ri chm ent,
such  as the  re tu rn  o f  an  i nvestm en t o r the  repaym ent o f  a  l oan ,  an  i nnocen t  pa rty m ay no t  be  requ i red  to  re tu rn  the  funds to  a  de frauded  pa rty
no twi thstand i ng  the  exi stence  o f  a  f raud ,  un l ess they had  a  du ty to  i nqu i re  abou t  the  bona  f i des o f  the  paym ent.

Whether f raud  must  be  p roven

T here  does no t  appear to  be  any deci si ons wh i ch  exp ressl y address the  i ssue  o f  whe the r a  f raud  m ust  be  p roven  be fo re  a  de fendan t  can  be  sa i d  to  have
knowl edge  g i vi ng  ri se  to  knowi ng  rece i p t .  However,  the  deci si on  i n  Hol mes appears to  suggest  tha t  a  f raud  need  no t  be  p revi ousl y p roven  i n  a  court  o f
l aw o r any o the r com peten t  au tho ri ty fo r a  cl a i m  i n  knowi ng  rece i p t  to  be  successfu l .

As descri bed  above ,  the  p l a i n t i f f  i n  Hol mes brough t  an  act i on  i n  knowi ng  rece i p t  aga i nst  a  th i rd -pa rty reci p i en t  o f  f raudu l en t l y ob ta i ned  funds.  No tab l y,
the  Court  found  the  th i rd  pa rty l i ab l e  fo r knowi ng  rece i p t  on  the  basi s tha t  “by the  t i m e  [ the  th i rd  pa rty]  deposi ted  the  cheques,  he  knew tha t  [ the
p l a i n t i f f ]  was a l l eg i ng  tha t  he  had  been  de frauded  by [h i s bookkeeper] . ”  T here ,  the  fact  tha t  the  f raud  had  been  a l l eged ,  though  no t  ye t  p roven ,  was
su ff i ci en t  to  g i ve  ri se  to  the  th i rd  pa rty’s construct i ve  knowl edge  o f  the  f raud  and  h i s consequen t  du ty to  i nqu i re  as to  the  source  o f  the  funds.  In  th i s
way,  i t  wou l d  seem  tha t  f raud  does no t  need  to  be  p roven  fo r construct i ve  knowl edge  o f  knowi ng  rece i p t  to  a ri se .

Key takeaways

T he  doctri nes o f  knowi ng  assi stance  and  knowi ng  rece i p t  can  un l ock the  powerfu l  rem edy o f  t raci ng  to  assi st  f raud  vi ct i m s to  recover the i r funds.  Wh i l e
i m portan t  d i st i nct i ons exi st  be tween  the  two  doctri nes,  bo th  can  g i ve  ri se  to  a  construct i ve  t rust  th rough  wh i ch  equ i ty can  p l ace  de frauded  funds back
i n to  the  pocke ts o f  the i r ri gh t fu l  owners.
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L i ab i l i ty fo r knowi ng  rece i p t  i nvo l ves bo th  a  rece i p t  requ i rem en t and  a  knowl edge  requ i rem en t.  To  fu l f i l  the  requ i rem en t o f  rece i p t ,  the  de fendan t  m ust
have  rece i ved  and  becom e charged  wi th  som e part  o f  the  t rust  p roperty.  In  o the r words,  the  st ranger m ust  have  rece i ved  the  p roperty i n  h i s o r he r own
ri gh t ,  and  m ust  have  rece i ved  the  p roperty bene f i ci a l l y,  the reby becom i ng  en ri ched  a t  the  p l a i n t i f f ’s expense .

Know l edge  requ i remen t

To sa t i sfy the  knowl edge  requ i rem en t,  the  st ranger who  has rece i ved  t rust  p roperty m ust  have  had  e i the r actua l  o r construct i ve  knowl edge  abou t  the
possi b l e  b reach  o f  t rust .  Construct i ve  knowl edge  i s understood  to  m ean  “knowl edge  o f  facts su ff i ci en t  to  pu t  a  reasonab l e  pe rson  on  no t i ce  o r i nqu i ry, ”
 and  a ri ses “where  the  reci p i en t  fa i l s to  m ake  p roper i nqu i ry i n  ci rcum stances where  an  honest  and  reasonab l e  pe rson  wou l d  rea l i ze  tha t  the  funds
transfe rred  were  f rom  a  susp i ci ous o r i m proper sou rce .”  No tab l y,  i n  requ i ri ng  on l y construct i ve  knowl edge ,  the  test  fo r knowi ng  rece i p t  i nco rpo ra tes a
l ower th resho l d  o f  knowl edge  than  tha t  requ i red  fo r knowi ng  assi stance ,  and  cou l d  the re fo re  be  easi e r to  p rove  f rom  an  evi den t i a ry pe rspect i ve .

I t  i s uncl ea r whe the r th i s knowl edge  com ponen t m ust  exi st  a t  the  t i m e  o f  rece i p t ,  and  the re  appears to  be  a  pauci ty o f  l aw on  th i s i ssue .  On  one  l i ne  o f
reason i ng ,  such  knowl edge  need  no t  exi st  a t  the  t i m e  o f  rece i p t .  Courts tha t  have  accep ted  th i s ra t i ona l e  suggest  tha t  “[e ]ven  i f  the  p roperty i s rece i ved
i nnocen t l y,  once  the  reci p i en t  l ea rns o f  the  f raud  o r b reach  o f  t rust…he i s l i ab l e  to  re tu rn  any o f  the  p roperty tha t  he  then  st i l l  ho l ds.”

T he  m a i n  case  wh i ch  a ff i rm s th i s p roposi t i on  i s Hol mes v Aml ez In te rna t i ona l.  T here ,  the  p l a i n t i f f ,  a  sen i o r l awyer,  was de frauded  by h i s fo rm er
bookkeeper a f te r she  fo rwarded  two  cheques f rom  the  p l a i n t i f f  to ta l l i ng  $300 ,000  to  a  th i rd -pa rty busi ness co l l eague .  T he  p l a i n t i f f  m oved  fo r pa rt i a l
sum m ary j udgm ent aga i nst  the  th i rd  pa rty based  on  the  doctri ne  o f  knowi ng  rece i p t .  In  h i s de fence ,  the  th i rd  pa rty a l l eged  tha t  the  m oney was owed  to
h i m  as a  deb t  and  tha t  the  bookkeeper was si m p l y repayi ng  h i m . T he  On ta ri o  Superi o r Court  found  tha t  the  th i rd  pa rty knew o f  p l a i n t i f f ’s f raud
a l l ega t i ons aga i nst  the  bookkeeper a t  the  t i m e  he  cashed  the  cheques,  and  tha t  the re  was no  quest i on  tha t  the  $300 ,000  were  the  p roceeds o f  f raud .
T he  Court  a l so  re j ected  the  th i rd  pa rty’s asse rt i on  tha t  he  had  rece i ved  the  $300 ,000  i n  paym ent o f  a  deb t ,  and  d i sm i ssed  th i s a rgum ent as a  ba l d
assert i on  unsupported  by any evi dence .  Ul t i m a te l y,  the  Court  g ran ted  the  p l a i n t i f f ’s pa rt i a l  sum m ary j udgm ent m o t i on .  No tab l y,  the  t i m i ng  o f  the  th i rd
party’s knowl edge  o f  the  f raud  was no t  an  i ssue  o f  m a j o r deba te  i n  the  ci rcum stances o f  the  case .  However,  the  Court ’s sta tem en t tha t  “the  requ i si te
l eve l  o f  knowl edge  need  no t  a ri se  p ri o r to  o r a t  the  t i m e  o f  rece i p t” seem s to  respond  to  the  th i rd  pa rty’s a l l ega t i ons tha t  he  rece i ved  the  f raudu l en t
funds i n  good  fa i th ,  and  d i sm i ssed  th i s a rgum ent as a  de fence  to  knowi ng  rece i p t .  T h i s deci si on  the re fo re  suggests tha t  the  requ i si te  knowl edge  to
estab l i sh  a  cl a i m  i n  knowi ng  rece i p t  m ay a ri se  upon  o r a f te r the  rece i p t  o f  funds,  and  tha t  a  th i rd  pa rty m ay be  requ i red  to  re tu rn  any p roceeds o f  f raud
st i l l  i n  the i r possessi on  upon  l ea rn i ng  o f  the  f raud .

Other deci si ons,  however,  have  adop ted  a  d i ffe ren t  approach  to  t i m i ng  o f  the  knowl edge  com ponen t.  T hese  cases suggest  tha t  an  i nnocen t  pa rty who
subsequen t l y l ea rns o f  a  f raud  wi l l  be  requ i red  to  re tu rn  i ts p roceeds on l y where  no  j u ri st i c reason  exi sts fo r them  to  re ta i n  the  funds.  Such  was the  case
i n  Sarhan  v Cho jnacki.  T here ,  a  l awyer de frauded  the  app l i can t  o f  $450 ,000  and  fo rwarded  the  sum  to  two  o the r cl i en ts to  resto re  t rust  funds wh i ch  he
had  m i sappropri a ted .  T he  app l i can t  sough t  the  re tu rn  o f  the  $450 ,000  f rom  the  reci p i en t  cl i en ts th rough  a  cl a i m  i n  knowi ng  rece i p t .  Ul t i m a te l y,  the
Onta ri o  Superi o r Court  d i sm i ssed  the  act i on  on  the  basi s tha t  the  reci p i en t  cl i en ts cou l d  no t  have  known abou t  the  f raud  a t  the  t i m e  o f  rece i p t ,  and
the re  was a  j u ri st i c reason  fo r the  reci p i en t  cl i en ts to  be  en ri ched  to  the  de tri m en t  o f  the  app l i can t  –  nam e l y,  the i r en t i t l em en t to  be  repa i d  the  t rust
funds owed  to  them  by the  f raudste r l awyer.  T h i s f i nd i ng  p recl uded  the  app l i can t ’s recovery o f  the  funds i n  knowi ng  rece i p t ,  as the  e l em en ts o f  un j ust
en ri chm ent upon  wh i ch  th i s cl a i m  i s based  were  no t  fu l f i l l ed .  As such ,  the  reci p i en t  cl i en ts were  no t  requ i red  to  re tu rn  the  funds no twi thstand i ng  the
fact  tha t  they had  subsequen t l y becom e aware  o f  the  l awyer’s f raud .  No tab l y,  to  reach  th i s concl usi on ,  the  Court  re l i ed  on  the  deci si on  i n  Toron to
Domi n i on  Bank v.  Caro tenu to.  In  tha t  case ,  the  Bri t i sh  Co l um b i a  Court  o f  Appea l  he l d  tha t  the  repaym ent o f  an  i nvestm en t qua l i f i ed  as a  j u ri st i c
reason  fo r i nvesto rs to  be  en ri ched  to  the  de tri m en t  o f  a  de frauded  bank,  and  tha t  no  un j ust  en ri chm ent –  and  thus no  construct i ve  t rust  –  cou l d  be
found  i n  those  ci rcum stances.

Taken  toge the r,  the  fo rego i ng  deci si ons suggest  tha t  where  no  j u ri st i c reason  exi sts fo r an  i nnocen t  pa rty to  re ta i n  the  p roceeds o f  f raud ,  tha t  pa rty wi l l
be  requ i red  to  re tu rn  the  funds regard l ess o f  the  t i m i ng  o f  the i r knowl edge  o f  the  f raud .  However,  where  the re  i s a  j u ri st i c reason  fo r the  en ri chm ent,
such  as the  re tu rn  o f  an  i nvestm en t o r the  repaym ent o f  a  l oan ,  an  i nnocen t  pa rty m ay no t  be  requ i red  to  re tu rn  the  funds to  a  de frauded  pa rty
no twi thstand i ng  the  exi stence  o f  a  f raud ,  un l ess they had  a  du ty to  i nqu i re  abou t  the  bona  f i des o f  the  paym ent.

Whether f raud  must  be  p roven

T here  does no t  appear to  be  any deci si ons wh i ch  exp ressl y address the  i ssue  o f  whe the r a  f raud  m ust  be  p roven  be fo re  a  de fendan t  can  be  sa i d  to  have
knowl edge  g i vi ng  ri se  to  knowi ng  rece i p t .  However,  the  deci si on  i n  Hol mes appears to  suggest  tha t  a  f raud  need  no t  be  p revi ousl y p roven  i n  a  court  o f
l aw o r any o the r com peten t  au tho ri ty fo r a  cl a i m  i n  knowi ng  rece i p t  to  be  successfu l .

As descri bed  above ,  the  p l a i n t i f f  i n  Hol mes brough t  an  act i on  i n  knowi ng  rece i p t  aga i nst  a  th i rd -pa rty reci p i en t  o f  f raudu l en t l y ob ta i ned  funds.  No tab l y,
the  Court  found  the  th i rd  pa rty l i ab l e  fo r knowi ng  rece i p t  on  the  basi s tha t  “by the  t i m e  [ the  th i rd  pa rty]  deposi ted  the  cheques,  he  knew tha t  [ the
p l a i n t i f f ]  was a l l eg i ng  tha t  he  had  been  de frauded  by [h i s bookkeeper] . ”  T here ,  the  fact  tha t  the  f raud  had  been  a l l eged ,  though  no t  ye t  p roven ,  was
su ff i ci en t  to  g i ve  ri se  to  the  th i rd  pa rty’s construct i ve  knowl edge  o f  the  f raud  and  h i s consequen t  du ty to  i nqu i re  as to  the  source  o f  the  funds.  In  th i s
way,  i t  wou l d  seem  tha t  f raud  does no t  need  to  be  p roven  fo r construct i ve  knowl edge  o f  knowi ng  rece i p t  to  a ri se .

Key takeaways

T he  doctri nes o f  knowi ng  assi stance  and  knowi ng  rece i p t  can  un l ock the  powerfu l  rem edy o f  t raci ng  to  assi st  f raud  vi ct i m s to  recover the i r funds.  Wh i l e
i m portan t  d i st i nct i ons exi st  be tween  the  two  doctri nes,  bo th  can  g i ve  ri se  to  a  construct i ve  t rust  th rough  wh i ch  equ i ty can  p l ace  de frauded  funds back
i n to  the  pocke ts o f  the i r ri gh t fu l  owners.

The  au tho r w i shes to  thank Neva  Lyn -Kew, a rt i cl i ng  studen t ,  fo r he r assi stance  w i th  th i s a rt i cl e .
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