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ARTICLE

Supreme Court of Canada confirms that "Henson" trusts are a valuable tool for families
with dependent disabled children or relatives

M any Canad i an  fam i l i es l eave  i nheri tances fo r the i r d i sab l ed  ch i l d ren  o r re l a t i ves i n  a  "Henson"  o r "abso l u te  d i scre t i ona ry"  t rust .  T he  m a i n  fea tu re  o f
these  t rusts i s tha t  asse ts he l d  i n  t rust  do  no t  be l ong  to  the  d i sab l ed  bene f i ci a ry because  the  t rustee  has an  abso l u te  d i scre t i on  ove r whe the r,  how m uch
and  when  to  d i st ri bu te  to  the  bene f i ci a ry.  T h i s m eans tha t  the  t rust 's asse ts a re  no t  coun ted  as pa rt  o f  the  d i sab l ed  pe rson 's asse ts when  app l yi ng  fo r
pub l i c support ,  e .g .  f rom  the  On ta ri o  Di sab i l i ty Support  Prog ram  ("ODSP" ).

Background  on  the  Case

T he  appe l l an t ,  S .A. ,  i s a  pe rson  wi th  a  d i sab i l i ty.  Her fa the r's wi l l  se t  up  a  t rust  fo r he r.  T he  Wi l l  was de f i ci en t ,  bu t  a  cou rt  app l i ca t i on  was b rough t  to
revi se  i ts te rm s so  tha t  i t  becam e wha t a l l  i nvo l ved  though t ,  based  on  On ta ri o  l aw and  l ong-stand i ng  p ract i ce  across the  coun try,  was a  Henson  T rust
tha t  wou l d  p ro tect  S .A. 's en t i t l em en t to  pub l i c subsi d i es.

T he  Vancouver soci a l  housi ng  p rog ram  where  S.A.  had  l i ved  fo r m any years consi de red  the  t rust  to  be  "he r asse t"  and  asked  fo r de ta i l s abou t  i t .  S .A.
re fused  to  p rovi de  th i s i n fo rm at i on  and  the  resu l t  was tha t  he r app l i ca t i on  to  renew her exi st i ng  ren t  subsi dy was re j ected .

Bri t i sh  Co l um b i a 's Suprem e Court  and  Court  o f  Appea l  he l d  tha t  the  t rust  was S.A. 's asse t  and  she  had  to  d i scl ose  i n fo rm at i on  abou t  i t  o r l ose  he r
subsi dy.

T he  Suprem e Court  o f  Canada  d i sag reed  and ,  ho l d i ng  tha t  the  t rust  was no t  S .A. 's asse t ,  ove rtu rned  the  Bri t i sh  Co l um b i a  Court  o f  Appea l  deci si on .

What the  Suprem e Court  sa i d

T h i s i s the  f i rst  t i m e  tha t  the  Suprem e Court  o f  Canada  has consi de red  Henson  T rusts.  T he  Court  i den t i f i ed  the  fo l l owi ng  key a t t ri bu tes o f  a  Henson
T rust :

1.  T he  t rustees o f  the  t rust  have  the  u l t i m a te  d i scre t i on  ove r any d i st ri bu t i ons tha t  m i gh t  be  m ade  o f  the  t rust  i ncom e o r cap i ta l ;

2.  A l though  the  t rustees m ay have  an  ob l i ga t i on  to  consi de r whe the r to  m ake  d i st ri bu t i ons ou t  o f  the  t rust  fo r a  bene f i ci a ry's ca re  and  m a i n tenance ,
they a re  no t  actua l l y requ i red  to  d i st ri bu te  any o f  the  T rust 's asse ts;

3.  T he  t rust  canno t  be  un i l a te ra l l y co l l apsed  by the  bene f i ci a ry.

S i m p l y by cl a ri fyi ng  the  key a t t ri bu tes o f  a  Henson  t rust  the  Suprem e Court  has p rovi ded  g rea t  assi stance  to  Canad i an  fam i l i es wi th  d i sab l ed  ch i l d ren  o r
bene f i ci a ri es.  M ore  than  tha t ,  the  Court  con f i rm ed  tha t  a  bene f i ci a ry o f  a  Henson  T rust  can  a l so  be  one  o f  the  t rustees,  so  l ong  as the re  a re  o the r
t rustees and  deci si ons m ust  be  m ade  by m a j o ri ty ru l e .  T h i s,  i n  e ffect ,  em powers pe rsons wi th  d i sab i l i t i es to  p l ay a  ro l e  i n  deci si on -m aki ng  fo r the  t rust
even  though  they canno t  have  con tro l  o f  i t .

I t  i s som et i m es a rgued  tha t  Henson  T rusts m ay be  used  by re l a t i ve l y we l l -o ff  peop l e  to  ga i n  un fa i r access to  soci a l  p rog ram s. We have  a l ways found  th i s
a rgum ent unconvi nci ng  and  so  too  d i d  the  Suprem e Court .  T he  Court  he l d  tha t  Henson-type  t rusts canno t  be  t rea ted  as actua l l y en ri ch i ng  a  d i sab l ed
bene f i ci a ry,  because  they a re  st ructu red  i n  a  way tha t  pu ts the  t rust  p roperty beyond  tha t  pe rson 's con tro l .  T he  Court  recogn i zes tha t  th i s i s p reci se l y the
reason  why Henson  t rusts a re  used  as a  m eans o f  se t t i ng  m oney asi de  fo r pe rsons wi th  d i sab i l i t i es.

What the  case  m eans fo r you

T he  Suprem e Court 's deci si on  con f i rm s tha t  the  Henson  T rust  rem a i ns an  i m portan t  and  re l i ab l e  too l  fo r esta te  p l ann i ng  to  p ro tect  d i sab l ed  pe rsons.  I t
opens the  door to  g i vi ng  d i sab l ed  pe rsons the  opportun i ty to  p l ay a  d i rect  ro l e  i n  adm i n i ste ri ng  the i r own  t rusts.  M ost  i m portan t l y,  the  Henson  T rust ,
wh i ch  o ri g i na ted  i n  connect i on  wi th  i ncom e support  p rog ram s, l i ke  ODSP, m a i n ta i ns i ts key a t t ri bu tes i n  o the r con texts where  support  p rog ram s app l y an
asse t  m eans-test  –  un l ess the  ru l es o f  a  pa rt i cu l a r p rog ram  overtu rn  th i s resu l t .

Ewa  Kra j ewska  o f  Borden  Ladner Gerva i s rep resen ted  the  HIV & AIDS Lega l  Cl i n i c On ta ri o  and  the  Incom e Securi ty Advocacy Cl i n i c be fo re  the
Suprem e Court  o f  Canada .
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