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ARTICLE

Canada (Minister of Citizenship and Immigration) v. Vavilov: A Practical Guide to the
Revised Standard of Review Analysis

Canada  (Mi n i ste r o f  Ci t i zensh i p  and  Immi g ra t i on ) v.  Vavi l ov i s a  l andm ark ru l i ng  on  adm i n i st ra t i ve  l aw as a  m a j o ri ty o f  the  Suprem e Court  revi ses the
approach  a rt i cu l a ted  i n  Dunsmu i r.  T he  ru l i ng  rep resen ts a  departu re  f rom  the  de fe ren t i a l  app roach  to  adm i n i st ra t i ve  deci si on -m aki ng  tha t  the  Court  has
espoused  si nce  a t  l east  Dunsmu i r.  Wh i l e  the  Court  a ff i rm s a  p resum pt i on  tha t  j ud i ci a l  revi ew wi l l  be  done  on  a  standard  o f  reasonab l eness,  the  Court
i nvokes the  no t i ons o f  the  ru l e  o f  l aw to  si gna l  tha t  deci si on -m akers wi l l  be  he l d  to  a  h i gher standard  o f  j ust i f i ca t i on  when  the i r deci si ons a re  revi ewed .
Absen t  p roper reasons,  adm i n i st ra t i ve  de l ega tes a re  a t  an  i ncreased  ri sk o f  havi ng  the i r deci si ons quashed .

Wh i l e  the  deci si on  i s ri pe  fo r academ i c ana l ysi s,  th i s post  p rovi des a  p ract i ca l  gu i de  to  how the  standard  o f  revi ew ana l ysi s opera tes fo r l i t i gan ts and
deci si on  m akers a l i ke  go i ng  fo rward .  In  do i ng  so ,  we  focus on  the  Court ’s ana l ysi s o f  wha t  the  revi sed  standard  o f  revi ew f ram ework en ta i l s and  l eave
the  d i scussi on  abou t  the  facts o f  Vavi l ov  and  i ts com pan i on  deci si on  — Be l l  Canada  v.  Canada  (At to rney Genera l ) (2019  SCC 66) —  fo r ano the r t i m e .
We a l so  do  no t  exp l o re  the  concurri ng  reasons o f  Just i ces Abe l l a  and  Karaka tsan i s,  where  they ra i sed  concerns abou t  the  m a j o ri ty’s deci si on .  T hese ,
and  o the r academ i c i ssues,  wi l l  be  taken  up  i n  a  supp l em enta l  post  on  Vavi l ov .

In  b ri e f ,  the  m a j o ri ty o f  the  Suprem e Court  con f i rm s tha t  the  standard  o f  reasonab l eness p resum pt i ve l y app l i es to  adm i n i st ra t i ve  deci si ons.  However,
the  Court  a rt i cu l a ted  two  pa ths th rough  wh i ch  the  p resum pt i on  o f  reasonab l eness can  be  rebu t ted .

Fi rst ,  where  the  enab l i ng  l eg i sl a t i on  p rovi des sta tu to ry appea l  ri gh ts to  a  court ,  Vavi l ov estab l i shes tha t  the  appe l l a te  standards o f  revi ew wi l l  app l y.

Second ,  the  p resum pt i on  o f  reasonab l eness can  be  ousted  where  the  ru l e  o f  l aw d i cta tes tha t  the  standard  o f  co rrectness be  app l i ed .  T h i s wi l l  be
engaged  i n  cases tha t  ra i se  (a ) const i tu t i ona l  quest i ons,  (b ) genera l  quest i ons o f  l aw o f  cen tra l  i m portance  to  the  l ega l  system  as a  who l e  and  (c)
quest i ons re l a ted  to  the  j u ri sd i ct i ona l  boundari es be tween  two  o r m ore  adm i n i st ra t i ve  bod i es.

Overa l l ,  the  Court ’s deci si on  i s a  si gna l  to  deci si on  m akers tha t  the i r deci si ons wi l l  be  sub j ected  to  g rea te r scru t i ny and  tha t  the  standard  fo r
j ust i f i ca t i on  and  reasons wi l l  be  h i gher.

Be l ow we  p rovi de  a  roadm ap o f  how the  Vavi l ov  standard  o f  revi ew f ram ework opera tes.

Step 1: Reasonableness is the Presumptive Applicable Standard to Administrative Decisions

Post- Vavi l ov ,  reasonab l eness revi ew i s the  de fau l t  app roach .  T he  m a j o ri ty — consi st i ng  o f  Ch i e f  Just i ce  Wagner and  Just i ces M o l daver,  Gascon ,  Cô té ,
Brown, Rowe and  M art i n  — he l d  tha t  the  “sta rt i ng  po i n t” o f  any standard  o f  revi ew ana l ysi s i s “a  p resum pt i on  tha t  the  l eg i sl a tu re  i n tended  the  standard
o f  revi ew to  be  reasonab l eness.”

Step 2: Correctness Review is Possible in Two Circumstances

T he  m a j o ri ty observed  tha t  the  p resum pt i on  o f  reasonab l eness can  be  rebu t ted  i n  two  ci rcum stances:

Where  the  l eg i sl a ted  standard  o f  revi ew i s co rrectness o r the  i m pugned  l eg i sl a t i on  con ta i ns sta tu to ry appea l  ri gh ts to  a  court ;  o r

T he  ru l e  o f  l aw requ i res the  standard  o f  co rrectness to  be  app l i ed .

T he  m a j o ri ty no ted ,  however,  tha t  fu tu re  courts m ay f i nd  o the r ways the  p resum pt i on  o f  reasonab l eness i s rebu t ted ,  whereby co rrectness revi ew i s
requ i red .

Legis lated Standard of Review and Statutory Appeal Rights

L i ke  i n  Bri t i sh  Co l um b i a ,  i f  l eg i sl a tu re  exp ressl y i m p l em ents a  pa rt i cu l a r standard  o f  revi ew to  be  app l i ed  concern i ng  adm i n i st ra t i ve  deci si ons,  cou rts
shou l d  g i ve  e ffect  to  tha t  standard .

On  a  m ore  g round  b reaki ng  l eve l ,  the  m a j o ri ty i n  Vavi l ov  f i nds tha t  where  the re  i s a  sta tu to ry appea l  m echan i sm  i n  l eg i sl a t i on ,  the  appe l l a te  standards
o f  revi ew wi l l  app l y.  Fo r exam p l e  i f  a  cou rt  i s heari ng  an  appea l  f rom  an  adm i n i st ra t i ve  deci si on ,  i t  wou l d  de te rm i ne  a  quest i on  o f  l aw — i ncl ud i ng
quest i ons o f  sta tu to ry i n te rp re ta t i on  and  those  concern i ng  the  scope  o f  a  deci si on  m aker’s au tho ri ty — i n  acco rdance  wi th  the  standard  o f  co rrectness
estab l i shed  i n  Housen  v.  Ni ko l a i sen.  S i m i l a rl y,  on  quest i ons o f  fact  the  appe l l a te  standard  o f  pa l pab l e  and  ove rri d i ng  e rro r wou l d  app l y.

T he  em phasi s on  sta tu to ry appea l  ri gh ts i s roo ted  i n  the  m a j o ri ty’s recogn i t i on  tha t  fo r too  l ong  the  case  l aw has no t  p l aced  any we i gh t  on  such  ri gh ts,
desp i te  the  fact  tha t  sta tu to ry appea l  m echan i sm s a re  cl ea r si gna l s o f  l eg i sl a t i ve  i n ten t  wi th  respect  to  the  app l i cab l e  standard  o f  revi ew. Fo r the  Court ,
i t  was t i m e  to  end  the  anom a l ous t rea tm en t o f  sta tu to ry appea l  ri gh ts vi s-à -vi s o the r t rad i t i ona l  “si gna l s” o f  l eg i sl a t i ve  i n ten t  (such  as p ri va t i ve  cl auses).

Pract i ca l l y speaki ng ,  the  Court ’s sta tu to ry appea l  m echan i sm s has a  num ber o f  restri ct i ons and  consequences:

Shou l d  sta tu to ry appea l  have  a  l eave  requ i rem en t,  the  m a j o ri ty he l d  tha t  “[w]h i l e  the  exi stence  o f  a  l eave  requ i rem en t wi l l  a ffect  whe the r a  court
wi l l  hea r an  appea l  f rom  a  pa rt i cu l a r deci si on ,  i t  does no t  a ffect  the  standard  to  be  app l i ed  i f  l eave  i s g i ven  and  the  appea l  i s heard ”;  i n  o the r
words,  the  standard  o f  co rrectness wou l d  be  app l i ed ;

Where  the  l eg i sl a t i ve  p rovi si on  does no t  con tem p l a te  a  court  revi ewi ng  adm i n i st ra t i ve  deci si on  and  the re  i s no  sta tu to ry appea l  m echan i sm , the
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m aj o ri ty he l d  tha t  these  p rovi si ons “do  no t  au tho ri ze  the  app l i ca t i on  o f  appe l l a te  standards”;  pu t  ano the r way,  the  standard  o f  co rrectness wou l d  no t
app l y.

Correctness Review Required by the Rule of Law

T he  m a j o ri ty he l d  tha t  the re  a re  ci rcum stances where  ru l e  o f  l aw requ i res courts to  app l y the  standard  o f  co rrectness fo r pa rt i cu l a r quest i ons.  In
p rovi d i ng  a  non-exhaust i ve  l i st ,  the  Court  no ted  these  quest i ons to  be :

(a ) const i tu t i ona l  quest i ons: the  m a j o ri ty f i nds tha t  quest i ons regard i ng  the  d i vi si on  o f  powers be tween  Parl i am en t and  the  p rovi nces,  the  re l a t i onsh i p
be tween  the  l eg i sl a tu re  and  the  o the r b ranches o f  the  sta te ,  and  the  scope  o f  Abori g i na l  and  t rea ty ri gh ts under s.  35 o f  the  Const i tu t i on  Act ,  1982
necessi ta te  a  f i na l  and  de te rm i na t i ve  answer f rom  the  courts.  T here fo re  the  standard  o f  co rrectness i s engaged .

(b ) genera l  quest i ons o f  l aw o f  cen tra l  i m portance  to  the  l ega l  system  as a  who l e :  the  m a j o ri ty observed  tha t  these  quest i ons requ i re  un i fo rm  and
consi sten t  answers as they i m pact  the  adm i n i st ra t i on  o f  j ust i ce  as a  who l e .  Correctness revi ew, and  no t  reasonab l eness revi ew, p rovi des such  ce rta i n ty.
T he  m a j o ri ty p rovi des som e exam p l es o f  “quest i ons o f  cen tra l  i m portance”:  nam e l y,  when  an  adm i n i st ra t i ve  p roceed i ng  wi l l  be  ba rred  by the  doctri nes
o f  res j ud i ca ta  and  abuse  o f  p rocess;  the  scope  o f  the  sta te ’s du ty o f  re l i g i ous neu tra l i ty;  the  appropri a teness o f  l i m i ts on  so l i ci to r-cl i en t  p ri vi l ege ;  and
the  scope  o f  pa rl i am en ta ry p ri vi l ege .  On  th i s po i n t ,  the  Court  cau t i oned  tha t  m ere l y because  a  quest i on  i s o f  wi de r pub l i c concern  i t  m ay no t  am oun t to
a  “quest i on  o f  cen tra l  i m portance .”

(c) quest i ons regard i ng  the  j u ri sd i ct i ona l  boundari es be tween  two  o r m ore  adm i n i st ra t i ve  bod i es: the  m a j o ri ty no ted  tha t  these  quest i ons a re  ra re ;  bu t
the  ru l e  o f  l aw requ i res courts to  i n te rvene  where  one  adm i n i st ra t i ve  body has i n te rp re ted  the  scope  o f  i ts au tho ri ty i n  a  m anner tha t  i s i ncom pat i b l e
wi th  the  j u ri sd i ct i on  o f  ano the r.

Step 3: Guidance on How to Perform Reasonableness Review

T he  m a j o ri ty re i te ra ted  the  l ongstand i ng  vi ew tha t  reasonab l eness i s a  si ng l e  standard  “tha t  takes i ts co l ou r f rom  the  con text” T he  Court  a l so  fu rthe r
a ff i rm ed  tha t  the  reasons g i ven  fo r a  deci si on  a re  no t  assessed  on  a  standard  o f  pe rfect i on  bu t  need  to  con ta i n  the  ha l l m arks o f  i n te l l i g i b i l i ty,
t ransparency,  and  j ust i f i ca t i on .  In  revi ewi ng  these  se t t l ed  po i n ts o f  reasonab l eness revi ew, the  m a j o ri ty ou t l i ned  two  ways deci si ons can  be
unreasonab l e .  T hese  p rovi de  consi de rab l e  i nsi gh t  i n to  the  i n te rna l  worki ngs o f  reasonab l eness revi ew.

Internally  Incoherent Reasoning

T he  m a j o ri ty ru l ed  tha t  an  adm i n i st ra t i ve  body’s reasons m ust  be  read  i n  l i gh t  o f  the  reco rd .  A deci si on  i s un reasonab l e  i f  the  reasons,  read  ho l i st i ca l l y,
fa i l  to  revea l  a  ra t i ona l  cha i n  o f  ana l ysi s o r i f  they revea l  tha t  the  deci si on  was based  on  an  i rra t i ona l  cha i n  o f  ana l ysi s.  Here ,  the  test  fo r l i t i gan ts and
deci si on  m aker i s to  be  sa t i sf i ed  “tha t  the  deci si on  m aker’s reason i ng  ‘adds up ’”.  Re l i ance  on  l og i ca l  fa l l aci es,  such  as ci rcu l a r reason i ng ,  fa l se
d i l em m as, un founded  genera l i za t i ons o r an  absurd  p rem i se  m ay a l so  render an  i m pugned  deci si on  un reasonab l e .

Unreasonable decis ion in light of the legal and factual constraints – Badges of Reasonableness?

In  a  h i gh l y he l p fu l  and  i nnova t i ve  approach ,  the  m a j o ri ty enum era ted  a  num ber o f  constra i n ts on  deci si on  m akers conduct i ng  reasonab l eness revi ew.
T he  fa i l u re  to  ab i de  by o r p rovi de  due  we i gh t  to  such  constra i n ts can  render the i r deci si ons un reasonab l e .  In  o the r words,  these  m ay be  though t  o f  as
badges o f  reasonab l eness:

a .  Govern i ng  schem e

T he  m a j o ri ty he l d  tha t  when  a  deci si on  m aker acts beyond  the  sta tu to ry constra i n ts i m posed  on  them  tha t  such  deci si on  i s un reasonab l e .

b .  Case  l aw constra i n ts

Preceden ts on  the  m atte r be fo re  the  deci si on  m aker wi l l  act  as a  constra i n t  on  wha t  the  deci si on  m aker can  reasonab l y deci de .  In  pa rt i cu l a r,  i f  the re  i s
a  re l evan t  j u ri sp rudence  where  a  court  consi de red  the  i m pugned  sta tu to ry p rovi si on ,  i t  wou l d  be  un reasonab l e  fo r an  adm i n i st ra t i ve  deci si on  m aker to
i n te rp re t  o r app l y the  p rovi si on  wi thou t  ca re fu l l y consi de ri ng  the  p receden t .  A t  m i n i m um , the  deci si on  m aker wi l l  have  to  p rovi de  an  exp l ana t i on  as to
why a  d i ffe ren t  i n te rp re ta t i on  o f  the  p rovi si on  i s p re fe rab l e  i n  such  i nstances.

c.  Pri nci p l es o f  sta tu to ry i n te rp re ta t i on

Adm i n i st ra t i ve  de l ega tes m ust  i n te rp re t  the  con tested  p rovi si on  i n  a  m anner consi sten t  wi th  i ts text ,  con text  and  pu rpose ,  app l yi ng  the i r pa rt i cu l a r
i nsi gh t  i n to  the  sta tu to ry schem e a t  i ssue .  In  do i ng  so ,  they canno t  adop t  an  i n fe ri o r — a l be i t  p l ausi b l e  — [ i n te rp re ta t i on ]  m ere l y because  the
i n te rp re ta t i on  i n  quest i on  appears to  be  ava i l ab l e  and  i s exped i en t . ”

d .  Consi de ri ng  the  evi den t i a ry reco rd

Whi l e  a  revi ewi ng  court  does no t  engage  i n  rewe i gh i ng  and  reassessi ng  the  evi dence  consi de red  by the  deci si on  m aker,  the  court  m ust  be  a l e rt  as to
whe the r the  adm i n i st ra t i ve  acto r took the  evi den t i a ry reco rd  and  the  genera l  factua l  m a tri x i n to  accoun t .

e .  Subm i ssi ons o f  the  pa rt i es

Wh i l e  an  adm i n i st ra t i ve  de l ega te  does no t  need  to  address eve ry si ng l e  a rgum ent ra i sed  be fo re  them , a  deci si on  m aker’s fa i l u re  to  m ean i ng fu l l y
g rapp l e  wi th  key i ssues o r cen tra l  a rgum ents ra i sed  by the  pa rt i es m ay ca l l  i n to  quest i on  whe the r the  deci si on  m aker was actua l l y a l e rt  and  sensi t i ve  to
the  m atte r be fo re  i t .

f .  Adm i n i st ra t i ve  body’s past  p ract i ces and  deci si ons

Adm i n i st ra t i ve  bod i es m ust  be  concerned  wi th  the  genera l  consi stency o f  adm i n i st ra t i ve  deci si ons.  T ha t  i s,  j ust i ce  canno t  be  cond i t i ona l  on  m ere l y the
i den t i ty o f  the  i nd i vi dua l  deci si on  m aker.  As such ,  the  m a j o ri ty ru l ed  tha t  where  a  deci si on  m aker departs f rom  l ongstand i ng  p ract i ces,  “i t  bea rs the
j ust i f i ca to ry bu rden  o f  exp l a i n i ng  tha t  departu re  i n  i ts reasons.” Othe rwi se  the  i m pugned  deci si ons m ay be  un reasonab l e .
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g .  Deci si on ’s i m pact  on  the  pa rt i es

In  m erg i ng  p rocedura l  fa i rness consi de ra t i ons wi th  reasonab l eness revi ew, the  m a j o ri ty he l d  tha t  where  deci si ons th rea ten  an  i nd i vi dua l ’s l i fe ,  l i be rty,
d i gn i ty o r l i ve l i hood ,  i t  i s i ncum ben t on  an  adm i n i st ra t i ve  de l ega te  to  p rovi de  com p l e te  and  tho rough  reasons.  T he  fa i l u re  to  do  so  m ay render the
deci si on  un reasonab l e .

Shou l d  a  deci si on  fa i l  to  adhere  to  the  fo rego i ng  badges o f  reasonab l eness,  a  cou rt  m ay f i nd  the  deci si on  un reasonab l e  and  quash  i t .  In te rest i ng l y,  the
m a j o ri ty,  i n  passi ng ,  op i ned  tha t  wh i l e  typ i ca l l y a  m a tte r shou l d  be  rem i t ted  to  an  adm i n i st ra t i ve  body to  re -de te rm i ne ,  a  cou rt  can  p rovi de  a  d i rected
verd i ct  i f  i t  i s a  t i m e l y and  e ffect i ve  reso l u t i on .

Conclusion

L i ke  Dunsmu i r,  whe the r the  p rom i se  o f  Vavi l ov  — wi th  the  p resum pt i on  o f  reasonab l eness and  na rrow ca rve  ou ts fo r co rrectness revi ew — l eads to
si m p l i f i ca t i on  and  substan t i ve  changes i n  Canad i an  adm i n i st ra t i ve  l aw rem a i ns to  be  seen .  A t  m i n i m um , however,  the  m a j o ri ty i n  Vavi l ov  shone  a  l i gh t
on  the  i m portance  o f  p roper reasons f rom  adm i n i st ra t i ve  deci si on  m akers.  Absen t  p roper reasons,  adm i n i st ra t i ve  de l ega tes a re  a t  an  i ncreased  ri sk o f
havi ng  the i r deci si ons quashed .  T he  Court  has a l so  opened  the  door fo r the  ru l e  o f  l aw to  p l ay a  m ore  p rom i nen t  and  d i rect  ro l e  i n  standard  o f  revi ew
d i scussi ons.  T he  ou tcom e, hope fu l l y,  i s i ncreased  stab i l i ty — and  no t  ano the r com p l e te  revi si on  i n  the  next  decade .
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