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Know Your Rights (Offerings) – An Important Financing Alternative
Canad i an  pub l i c com pan i es have  been  m aki ng  g rea te r use  o f  ri gh ts o ffe ri ngs acco rd i ng  to  a  recen t  upda te  f rom  the  CSA.

Canad i an  pub l i c com pan i es have  been  m aki ng  g rea te r use  o f  ri gh ts o ffe ri ngs acco rd i ng  to  a  recen t  upda te  f rom  the  Canad i an  Securi t i es Adm i n i st ra to rs
(the  "CSA" ).  S i nce  the  ri gh ts o ffe ri ng  ru l es were  ove rhau l ed  i n  l a te  2015 ,  the  CSA reports tha t  ri gh ts o ffe ri ngs have  i ncreased  by approxi m a te l y 130  pe r
cen t ,  wi th  60  i ssuers ra i si ng  ove r $500  m i l l i on  p ri o r to  Decem ber 31 ,  2017 .  T h i s t rend  i s l i ke l y to  con t i nue  as i ssuers ga i n  experi ence  wi th  ri gh ts
o ffe ri ngs and  becom e m ore  com fo rtab l e  wi th  the  p rocess.

Pub l i c com pan i es a re  taki ng  no t i ce  o f  the  ri gh ts o ffe ri ng  as a  vi ab l e  m e thod  o f  ra i si ng  cap i ta l  as a  resu l t  o f  am endm ents tha t  were  m ade  to  the  ri gh ts
o ffe ri ng  ru l es i n  2015 .  T he  m ost  si gn i f i can t  changes were  to  st ream l i ne  the  p rocedures fo r f i l i ng  ri gh ts o ffe ri ng  ci rcu l a rs wi th  securi t i es com m i ssi ons and
to  i ncrease  the  m axi m um  num ber o f  sha res tha t  m ay be  i ssued  under a  ri gh ts o ffe ri ng  f rom  25  pe r cen t  to  100  pe r cen t  o f  an  i ssuer’s sha re  cap i ta l .

T he  ab i l i ty o f  Canad i an  report i ng  i ssuers to  conduct  ri gh ts o ffe ri ngs was fu rthe r enhanced  i n  2017  wi th  the  i ssuance  o f  a  no -act i on  l e t te r by the  U.S.
Securi t i es and  Exchange  Com m i ssi on  tha t  con f i rm ed  tha t  i t  wou l d  no t  ob j ect  to  Canad i an  report i ng  i ssuers usi ng  Form  F-7  to  reg i ste r the i r ri gh ts
o ffe ri ngs i n  the  U.S.  fo r the  bene f i t  o f  the i r U.S.  sha reho l de rs.  Fo r m ore  i n fo rm at i on ,  p l ease  read  ou r BLG bu l l e t i n  f rom  M arch  2017 .

Time and cost comparison with other financing alternatives

As a  resu l t  o f  the  changes to  the  ri gh ts o ffe ri ng  ru l es,  ri gh ts o ffe ri ngs can  now be  com p l e ted  i n  a  m ore  t i m e l y and  cost  e ffect i ve  m anner.  T he  CSA
reports tha t  the  ave rage  t i m e  to  com p l e te  a  ri gh ts o ffe ri ng  has been  reduced  f rom  85  days under the  p revi ous ri gh ts o ffe ri ng  exem pt i on  to  41  days f rom
the  f i l i ng  o f  the  ri gh ts o ffe ri ng  no t i ce  under the  st ream l i ned  ru l es.  T he  fo l l owi ng  chart  i nd i ca tes the  approxi m a te  t i m e  and  cost  to  com p l e te  a
p rospectus-exem pt ri gh ts o ffe ri ng  re l a t i ve  to  o the r equ i ty f i nanci ng  m ethods f requen t l y used  by Canad i an  pub l i c com pan i es.

 

 

CSA guidance regarding rights offering disclosure and compliance

In  keep i ng  wi th  the  goa l  o f  encourag i ng  g rea te r use  o f  ri gh ts o ffe ri ngs as an  equ i tab l e  m e thod  o f  ra i si ng  cap i ta l ,  CSA Sta ff  No t i ce  45 -323  reported  tha t
i ssuers have  genera l l y been  usi ng  the  ri gh ts o ffe ri ng  exem pt i on  appropri a te l y and  on l y no ted  a  few a reas where  com p l i ance  and  d i scl osu re  cou l d  be
i m proved .  T he  CSA no ted  recu rri ng  de f i ci enci es i n  the  fo l l owi ng  a reas:

Standby Guaran to rs –  l ack o f  d i scl osu re  regard i ng  the  re l a t i onsh i p  o f  standby guaran to rs wi th  the  i ssuer.

Worki ng  Cap i ta l –  i ssuers fa i l ed  to  i den t i fy worki ng  cap i ta l  de f i ci enci es i n  de te rm i n i ng  funds ava i l ab l e  to  the  i ssuer and  fa i l ed  to  d i scl ose  and
exp l a i n  si gn i f i can t  changes i n  worki ng  cap i ta l .

L i qu i d i ty –  i ssuers wi th  i nsu ff i ci en t  funds to  cover sho rt -te rm  l i qu i d i ty requ i rem en ts and  ove rhead  expenses fo r a  pe ri od  o f  12  m on ths d i d  no t  i ncl ude
adequa te  d i scl osu re  as to  the i r p l ans to  d i scharge  l i ab i l i t i es as they becom e due ,  the  m i n i m um  am oun t requ i red  to  m ee t sho rt -te rm  l i qu i d i ty
requ i rem en ts and  the i r assessm ent o f  the  i ssuer’s ab i l i ty to  con t i nue  as a  go i ng  concern .

A l l oca t i on  o f  Ava i l ab l e  Funds –  the  CSA no ted  tha t  the  l eve l  o f  de ta i l  i n  the  b reakdown o f  the  use  o f  ava i l ab l e  funds cou l d  be  i m proved  and  tha t
i ssuers wi th  nega t i ve  cash  f l ow f rom  opera t i ng  act i vi t i es were  expected  to  p rovi de  a  b reakdown o f  key expenses fo r a  pe ri od  o f  a t  l east  12  m on ths.

Cl osi ng  News Re l eases –  i ssuers fa i l ed  to  i ncl ude  a l l  requ i red  i n fo rm at i on  i n  the  news re l ease  i ssued  upon  cl osi ng  o f  the  ri gh ts o ffe ri ng .

Observations from recent rights offerings

From  our experi ence  wi th  the  ri gh ts o ffe ri ng  exem pt i on  si nce  the  ru l es were  am ended , we  have  the  fo l l owi ng  observa t i ons:

Issuers a re  m aki ng  use  o f  the  100  pe r cen t  d i l u t i on  l i m i t  –  T he  i ncrease  i n  the  m axi m um  num ber o f  sha res tha t  can  be  i ssued  m akes a  ri gh ts o ffe ri ng
m ore  worthwh i l e  and  su i ts the  needs o f  j un i o r i ssuers tha t  a re  m ost  l i ke l y to  re l y on  a  ri gh ts o ffe ri ng  to  ra i se  cap i ta l .

Ve t t i ng  Process –  the  ab i l i ty to  p roceed  wi th  a  ri gh ts o ffe ri ng  wi thou t  any p ri o r revi ew by securi t i es com m i ssi ons has si gn i f i can t l y reduced  the  t i m e
and  uncerta i n ty associ a ted  wi th  the  o ffe ri ng .  Ri gh ts o ffe ri ng  m ate ri a l s a re  st i l l  revi ewed  i n  advance  by stock exchanges and ,  acco rd i ng l y,  stock
exchange  revi ew and  the  l og i st i cs o f  se t t i ng  a  reco rd  da te  fo r the  d i st ri bu t i on  and  t rad i ng  o f  the  ri gh ts have  becom e the  m ore  si gn i f i can t  ga t i ng
i tem s.

Standby Purchaser Com pensa t i on  –  the  ri gh ts o ffe ri ng  ru l es i ncl ude  a  separa te  p rospectus exem pt i on  fo r any securi t i es i ssued  i n  connect i on  wi th  a
standby pu rchaser com m i tm en t.  Issuers o f ten  re l y on  th i s exem pt i on  to  i ssue  warran ts to  standby pu rchasers i n  consi de ra t i on  fo r the i r standby
com m i tm en t.

Prom i nen t  Ri sk Di scl osu re –  ri gh ts o ffe ri ng  ci rcu l a rs requ i re  p rom i nen t  d i scl osu re  o f  the  pe ri od  o f  t i m e  tha t  ava i l ab l e  worki ng  cap i ta l  i s an t i ci pa ted
to  fund  opera t i ons.  T h i s m ay requ i re  an  i ssuer to  p rovi de  g rea te r po i n t-i n -t i m e  d i scl osu re  as to  i ts f i nanci a l  cond i t i on  than  i t  m ay have  o the rwi se
i ncl uded  i n  i ts con t i nuous d i scl osu re  docum ents.

L i ab i l i ty Exposure –  i ssuers a re  sub j ect  to  sta tu to ry l i ab i l i ty fo r m i srep resen ta t i ons i n  ri gh ts o ffe ri ng  ci rcu l a rs (o r o the r d i scl osu re  docum ents) to
shareho l de rs tha t  pa rt i ci pa te  i n  the  ri gh ts o ffe ri ng .  L i ab i l i ty exposure  has a l so  been  a  si gn i f i can t  facto r i n  consi de ri ng  whe the r to  m ake  ri gh ts
o ffe ri ngs ava i l ab l e  to  an  i ssuer’s U.S.  sha reho l de rs.



Transl a t i on  –  ri gh ts o ffe ri ng  docum ents need  to  be  p repared  i n  bo th  French  and  Eng l i sh ,  a  requ i rem en t tha t  m any i ssuers m ay no t  have  p revi ousl y
encoun te red .

Opportunities for expanded use of rights offerings

In  recen t  yea rs,  secu ri t i es regu l a to ry au tho ri t i es have  ca re fu l l y revi ewed  the  f i nanci a l  cond i t i on  o f  i ssuers conduct i ng  p rospectus o ffe ri ngs and  the
su ff i ci ency o f  the  p roceeds be i ng  ra i sed .  As a  resu l t ,  i ssuers wi th  go i ng  concern  ri sk m ay no t  be  ab l e  to  read i l y ca rry ou t  a  pub l i c o ffe ri ng  wi thou t  the
o ffe ri ng  be i ng  sub j ect  to  l eng thy regu l a to ry revi ew and  the  i ssuer be i ng  requ i red  to  ra i se  a  si gn i f i can t  m i n i m um  am oun t.  A ri gh ts o ffe ri ng  requ i res
p rescri bed  ri sk d i scl osu re  as to  the  i ssuer’s f i nanci a l  cond i t i on  and  go i ng  concern  ri sk,  bu t  no  l onger i nvo l ves an  uncerta i n  securi t i es com m i ssi on  revi ew
process and ,  acco rd i ng l y,  i ssuers wi th  go i ng  concern  ri sk wi l l  l i ke l y con t i nue  to  use  ri gh ts o ffe ri ngs wi th  g rea te r f requency.

One  o f  the  pu rposes o f  the  ri gh ts o ffe ri ng  am endm ents was to  reduce  the  t i m e  requ i red  to  com p l e te  a  ri gh ts o ffe ri ng  and  th i s has been  accom p l i shed
th rough  the  st ream l i ned  f i l i ng  p rocedures.  Ri gh ts o ffe ri ngs a re  st i l l  no t  ab l e  to  m a tch  t rad i t i ona l  a rm ’s l eng th  p ri va te  p l acem ents o r m ost  sho rt  fo rm
prospectus o ffe ri ngs fo r speed  o f  execu t i on  and  f l exi b i l i ty.  However,  as i nd i ca ted  by the  chart  above ,  a  ri gh ts o ffe ri ng  m ay be  an  appea l i ng  a l te rna t i ve
fo r i ssuers tha t  a re  con tem p l a t i ng  a  p ri va te  p l acem ent to  i nsi de rs tha t  wou l d  i nvo l ve  the  t i m e  and  cost  o f  ob ta i n i ng  shareho l de r approva l  under stock
exchange  po l i ci es o r secu ri t i es l aws.  In  m any cases,  a  ri gh ts o ffe ri ng  wi th  an  i nsi de r as the  standby guaran to r m ay com pare  favourab l y wi th  a
shareho l de r approved  p ri va te  p l acem ent to  i nsi de rs f rom  a  t i m e ,  cost  and  dea l  ce rta i n ty pe rspect i ve .
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