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ARTICLE

Mergers & acquisitions considerations for target boards
Th i s i s pa rt  tw o  o f  a  se ri es focusi ng  on  cu rren t  M&A trends,  opportun i t i es and  cha l l enges.

T he  g l oba l  COVID-19  pandem i c has had  a  si gn i f i can t  i m pact  on  f i nanci a l  m arke ts.  M any busi nesses were  (and  som e st i l l  a re ) cl osed  on  a  tem pora ry o r
pe rm anen t basi s,  causi ng  stock m arke t  vo l a t i l i ty.  A t  the  beg i nn i ng  o f  the  pandem i c,  we  saw m arke ts tum b l e  and  m any com pan i es l ose  consi de rab l e
va l ue  i n  the i r m arke t  cap i ta l i za t i on ,  and ,  i n  som e cases,  i n  the  actua l  va l ue  o f  the  com pany.  Wh i l e  the  m arke ts rebounded  as the  pandem i c p rog ressed ,
wi th  a  second  wave  upon  us,  COVID-19  i s once  aga i n  nega t i ve l y a ffect i ng  the  m arke ts b road l y and  the  stock p ri ces o f  i nd i vi dua l  com pan i es.

As we  con t i nue  to  ad j ust  to  the  rea l i t i es o f  l i vi ng  wi th  COVID-19 ,  fo r a t  l east  the  fo reseeab l e  fu tu re  boards o f  d i recto rs o f  pub l i c com pan i es wi l l  face
num erous cha l l enges.  One  such  cha l l enge  i s be i ng  p repared  fo r po ten t i a l  o ffe rs to  acqu i re  the  com pany.  In  d i scharg i ng  the i r du t i es,  d i recto rs have  a
f i duci a ry du ty to  act  honest l y and  i n  good  fa i th  i n  the  best  i n te rests o f  the i r com pany,  and  a re  sub j ect  to  a  du ty o f  ca re  to  exe rci se  the  ca re ,  d i l i gence
and  ski l l  tha t  a  reasonab l y p ruden t  pe rson  wou l d  exe rci se  i n  com parab l e  ci rcum stances.  T hese  du t i es a re  he i gh tened  when  consi de ri ng  whe the r to
accep t  o ffe rs to  acqu i re  the  com pany.  COVID-19  does no t  change  these  du t i es,  bu t  i t  does crea te  new consi de ra t i ons fo r boards i n  d i scharg i ng  the i r
du t i es.

T h i s a rt i cl e  h i gh l i gh ts a  num ber o f  m a tte rs tha t  ta rge t  boards i n  Canada  shou l d  consi de r bo th  i n  p repari ng  fo r po ten t i a l  o ffe rs,  and  i n  nego t i a t i ng
acqu i si t i ons i f  an  o ffe r i s m ade . Our p revi ous a rt i cl e  i n  th i s se ri es consi de red  m atte rs f rom  the  pe rspect i ve  o f  the  acqu i ro r board .  Fu tu re  a rt i cl es wi l l
consi de r board  m atte rs f rom  the  pe rspect i ve  o f  com pan i es i n  f i nanci a l  d i st ress.

M&A preparedness

Boards o f  pub l i c com pan i es shou l d  be  p repared  fo r po ten t i a l  o ffe rs to  buy the  com pany.  I f  a  com pany has been  nega t i ve l y i m pacted  by COVID-19 ,  i t
m ay be  m ore  l i ke l y to  rece i ve  unwan ted  o ffe rs.  T here fo re ,  i t  i s i m portan t  tha t  a  board  be  p repared  to  respond .  Se t  ou t  be l ow a re  a  num ber o f  th i ngs
boards shou l d  consi de r i n  re l a t i on  to  M &A p reparedness:

Im pact  o f  COVID-19  on  va l ue .  Wh i l e  som e com pan i es have  been  ab l e  to  ge t  back to  som e ki nd  o f  busi ness as usua l ,  m any con t i nue  to  fee l  the
e ffects o f  the  pandem i c.  Fo r a  ta rge t  board  nega t i ve l y i m pacted  by COVID-19 ,  one  o f  the  cha l l enges wi l l  be  to  de te rm i ne  the  p rospects fo r the i r
com pany’s busi ness and  i ts cu rren t  va l ue .  From  the re ,  they m ust  deci de  whe the r i t  i s best  to  resi st  opportun i st i c acqu i si t i on  o ffe rs i n  hopes o f  be t te r
t i m es o r to  accep t  an  o ffe r tha t  m ay be  a l l  tha t  stands be tween  the  com pany and  po ten t i a l  bankrup tcy o r o the r ha rdsh i p .  Som e o f  the  key
consi de ra t i ons i n  th i s regard  a re :

How has the  com pany adap ted  to  the  pandem i c?

Is the  com pany i n  an  i ndustry tha t  has o r wi l l  reopen ,  o r i s i t  pa rt  o f  an  i ndustry tha t  wi l l  be  cl osed  fu l l y o r pa rt i a l l y fo r the  l ong  te rm ? I f  so ,  wi l l
they be  ab l e  to  adap t  and  su rvi ve?

Are  the re  governm ent support  p rog ram s ava i l ab l e?  I f  ava i l ab l e ,  wi l l  these  p rog ram s ca rry the  com pany th rough  to  be t te r t i m es?

Assum i ng  the  pandem i c wi l l  ease  a t  som e po i n t ,  wi l l  the  ta rge t  busi ness be  ab l e  to  ge t  back to  busi ness as usua l  fo l l owi ng  the  pandem i c o r be
i m pacted  fo reve r?

Know the  com pany and  any vu l ne rab i l i t i es.  T he  board  shou l d  be  aware  o f  any vu l ne rab i l i t i es to  a  takeover.  Are  the re  non-COVID-19  m atte rs
a ffect i ng  the  share  p ri ce?  Is a  downtu rn  i n  the  m arke t  deva l u i ng  the  stock p ri ce?  Are  the re  any i n te rna l  i ssues wi th  m anagem ent o r wi th i n  the
board?

Understand  f i duci a ry du t i es. Di recto rs shou l d  have  a  cl ea r understand i ng  o f  the i r f i duci a ry du t i es and  the  he i gh tened  responsi b i l i ty i n  the  face  o f  an
o ffe r to  acqu i re  the  com pany.  I t  i s i m portan t  tha t  board  m em bers understand  the i r du ty i s to  the  co rpo ra t i on ,  they shou l d  consi de r the  i n te rests o f  a l l
stakeho l de rs and ,  wh i l e  m axi m i zi ng  p ri ce  i s o f ten  a  key consi de ra t i on ,  i t  i s no t  the  board ’s num ber one  du ty l i ke  i t  i s i n  the  Un i ted  Sta tes.

Know the  shareho l de rs. Di recto rs shou l d  know who  i ts l a rgest  sha reho l de rs a re  and  understand  the i r m o t i va t i ons.  Is the  shareho l de r base  m ade  up  o f
l ong -te rm  ho l de rs o r those  l ooki ng  fo r qu i ck re tu rns?  Do  shareho l de rs a l i gn  wi th  m anagem ent?  Do  any act i vi sts own  stock?  I f  no t  a l ready underway,  a
com pany’s IR departm en t shou l d  be  i n  com m un i ca t i on  wi th  key shareho l de rs and  shou l d  keep  the  board  up  to  da te  wi th  respect  to  who  the  l a rge
shareho l de rs a re ,  the i r cu rren t  vi ews on  the i r i nvestm en t i n  the  com pany and  o f  any si gn i f i can t  changes to  the  com pany’s sha reho l de r base .
Wi l l  sha reho l de rs be  recep t i ve  to  an  o ffe r tha t  m ay be  be l ow p re -pandem i c p ri ci ng?  Shareho l de rs o f  a  com pany a ffected  by the  pandem i c m ay
consi de r a  b i d  fo r the  ta rge t  to  be  “opportun i st i c. ” T he  cha l l enge  fo r a  board  i n  such  a  si tua t i on  i s to  sa t i sfy sha reho l de rs tha t  the  o ffe r p ri ce  i s the
best  they can  hope  fo r i n  the  near fu tu re .

Takeover de fenses.  Di recto rs shou l d  be  up  to  da te  as to  m arke t  p ract i ce  wi th  respect  to  takeover de fenses and  re l evan t  ru l es.  In  pa rt i cu l a r,  boa rds
shou l d  consi de r whe the r i t  wou l d  be  p ruden t  to  adop t  a  sha reho l de r ri gh ts p l an  o r “po i son  p i l l ” i n  advance  o f  any po ten t i a l  o ffe r o r i n  the  face  o f  an
o ffe r.  When  consi de ri ng  whe the r to  adop t  a  po i son  p i l l ,  boa rds shou l d  be  m i nd fu l  tha t  wi th  the  am endm ents to  takeover b i d  ru l es tha t  cam e i n to
e ffect  i n  2016 ,  and ,  i n  pa rt i cu l a r,  the  105-day b i d  pe ri od ,  po i son  p i l l s a re  no t  used  as o f ten  as i n  the  past .

Be  aware  o f  po ten t i a l  wh i te  kn i gh ts. Wh i l e  i t  wou l d  be  unusua l  to  conduct  a  m arke t  check when  a  com pany i s no t  i n  p l ay,  a  board  m ay wi sh  to  ge t  a
sense  o f  po ten t i a l  su i to rs f rom  the i r f i nanci a l  advi so rs as pa rt  o f  M &A p reparedness.  Som e i ssuers wi l l  have  open ,  regu l a r d i a l ogue ,  i ncl ud i ng  due
d i l i gence  access under an  NDA, wi th  a  l i m i ted  num ber o f  en t i t i es as pa rt  o f  the i r M &A stra tegy.

Prepari ng  fo r an  M &A p rocess. I f  a  com pany i s pu t  i n to  p l ay,  th i ngs wi l l  m ove  qu i ckl y and  com pan i es tha t  have  to  ge t  sta rted  f rom  g round  ze ro  wi l l
have  a  ha rd  t i m e  ca tch i ng  up .  T h i s m ay be  pa rt i cu l a rl y t rue  du ri ng  COVID-19 ,  where  rem ote  worki ng  i s com m on and  th i ngs m ay take  l onger to  ge t
o rgan i zed .  To  ge t  p repared ,  com pan i es can  take  a  few steps to  be  ready to  engage  i n  an  auct i on  o r o the r m arke t  check shou l d  the  need  a ri se .  S teps
tha t  can  be  taken  i ncl ude  havi ng :

a  standard  NDA ready;

an  on l i ne  da ta  room  ready fo r access;  and

l ega l ,  f i nanci a l  and  p roxy advi so rs engaged .

Deal terms
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In  add i t i on  to  com m on l y nego t i a ted  p rovi si ons i n  M &A dea l s,  such  as dea l  p ro tect i ons,  pa rt i es engag i ng  i n  M &A dea l s du ri ng  the  pandem i c wi l l  need  to
be  m i nd fu l  o f  a  few add i t i ona l  p rovi si ons o r p rocess-re l a ted  m atte rs:

Speci a l  com m i t tees: In  ce rta i n  t ransact i ons,  fo r exam p l e  where  the re  m ay be  con f l i cts o f  i n te rests o r i nsi de r pa rt i ci pa t i on ,  i t  i s cl ea r tha t  a  speci a l
com m i t tee  i s approp ri a te .  In  o the r dea l s,  pa rt i cu l a rl y i f  an  i ssuer has a  l a rge  board ,  boards st ri ke  a  speci a l  com m i t tee  to  take  the  l ead  on  an  M &A
transact i on ,  as a  sm a l l e r com m i t tee  m ay be  ab l e  to  m ore  swi f t l y respond  to  an  o ffe r.  Wi th  the  i m pacts o f  COVID-19 ,  com pan i es m ay f i nd  they a re
be t te r ab l e  to  respond  to  o ffe rs th rough  sm a l l e r speci a l  com m i t tees ra the r than  the  fu l l  boa rd .

Form  o f  consi de ra t i on : A ta rge t  board ,  where  possi b l e ,  shou l d  consi de r the  fo rm  o f  consi de ra t i on  i t  wi l l  accep t .  
I f  a  ta rge t ’s sha re  p ri ce  i s depressed  due  to  COVID-19 ,  a  board  m ay fee l  i ts sha reho l de rs wou l d  p re fe r a  sha re  exchange  to  con t i nue  wi th  the i r
i nvestm en t i n  the  com pany and  wa i t  fo r the  bene f i t  o f  be t te r t i m es tha t  m ay be  com i ng ,  o r the  bene f i t  f rom  the  depressed  va l ue  o f  the  o ffe ro r’s
stock. I f  the  consi de ra t i on  i s sha res o f  the  o ffe ro r,  the  board  wi l l  need  to  m ake  su re  i t  can  conduct  approp ri a te  due  d i l i gence  and  m any o f  the
cha l l enges o f  assessi ng  i ts own  va l ue  wi l l  app l y i n  assessi ng  the  va l ue  o f  the  o ffe ro r.  Fo r exam p l e ,  how i s the  o ffe ro r a ffected  by COVID-19?  Are  any
COVID-19  e ffects sho rt  te rm ? Wi l l  the  o ffe ro r fu l l y recover f rom  the  e ffects o f  COVID-19?  I f  cash  i s be i ng  pa i d ,  the  ta rge t  board  wi l l  wan t  to  be
com fo rtab l e  tha t  the  p ri ce  i s no t  opportun i st i c and  the  acqu i ro r has the  cash  on  hand  o r can  cl ea rl y ob ta i n  f i nanci ng .

Force  m a j u re . M any ag reem ents con ta i ned  generi c fo rce  ma ju re l anguage  p re -pandem i c.  However,  du ri ng ,  and  even  post-COVID-19 ,  com pan i es wi l l
wan t  to  nego t i a te  cl ea rl y though t  ou t  p rovi si ons as to  wha t  const i tu tes a  fo rce  ma ju re en t i t l i ng  the  acqu i ro r o r ta rge t  to  wa l k away f rom  a  dea l .  Wha t
happens i f  e i the r pa rty canno t  m ee t the i r ob l i ga t i ons to  supp l i e rs,  custom ers o r o the r key pa rt i es?  What i f  e i the r pa rty canno t  con t i nue  wi th
nego t i a t i ons?  What happens i f  key m em bers o f  m anagem ent o r the  board  ge t  COVID-19?  Wh i l e  the re  i s no  ri gh t  answer to  these  quest i ons,  boards
wi l l  need  to  consi de r these  quest i ons when  nego t i a t i ng  de f i n i t i ve  ag reem ents.

M a te ri a l  adverse  e ffect  (M AE) cl auses. When  the  pandem i c began ,  the re  was m uch  d i scussi on  a round  whe the r i t  t ri gge red  M AE cl auses d ra f ted  p re -
pandem i c.  No t  su rp ri si ng l y,  the re  have  been  a  few l awsu i ts i n  re l a t i on  to  th i s i ssue .  T he  Ci nep l ex/Ci neworl d  d i spu te  i s the  h i ghest-p ro f i l e  one  i n
Canada ,  and  the  LVM H/T i ffanys case  i s one  o f  the  m ost  recen t  i n  the  U.S.  Wh i l e  j ud i ci a l  deci si ons,  i ncl ud i ng  f rom  these  cases,  wi l l  p rovi de
assi stance  i n  i n te rp re t i ng  M AE cl auses,  m any pa rt i es to  M &A dea l s a re  now expressl y addressi ng  COVID-19  i n  M AE cl auses.  In  d ra f t i ng  COVID-19
excep t i ons to  an  M AE, ta rge ts m ay a rgue  tha t  the  e ffects o f  COVID-19  a re  no  secre t ,  so  i t  i s a  ri sk the  acqu i ro r m ust  take  on .  An  acqu i ro r,  on  the
o the r hand ,  m ay be  wi l l i ng  to  accep t  som e COVID-19  re l a ted  ri sk,  bu t  m ay a rgue  tha t  i f  the  ta rge t  i s d i sp roport i ona te l y a ffected ,  tha t  shou l d  t ri gge r
an  M AE.

In te ri m  covenan ts. Be tween  si gn i ng  and  cl osi ng ,  ta rge t  com pan i es a re  typ i ca l l y requ i red  to  opera te  the  busi ness i n  the  “o rd i na ry course .” COVID-19
has a ffected  how m ost  busi nesses opera te ,  so  ca re  m ust  be  taken  to  consi de r the  e ffects o f  COVID-19  when  ag ree i ng  to  opera te  “i n  the  o rd i na ry
course .” Ta rge ts m ay wan t  a  b l anke t  excep t i on  to  enab l e  them  to  dea l  wi th  COVID-19  opera t i ons.  T h i s m ay no t  be  pa l a tab l e  to  acqu i ro rs,  who  wi l l
wan t  som e con tro l  ove r i n te ri m  opera t i ons and  m ay on l y ag ree  to  ta rge ts havi ng  l i m i ted  ab i l i ty to  ad j ust  opera t i ons to  respond  to  pandem i c-re l a ted
i ssues,  wi th  anyth i ng  m ore  si gn i f i can t  requ i ri ng  acqu i ro r consen t .

T i m i ng  –  court  p roceed i ngs/ou tsi de  da te . Fo r a  va ri e ty o f  reasons,  the  pandem i c has m ade  t i m i ng  o f  acqu i si t i ons l ess ce rta i n .  Fo r exam p l e ,  the
Com pet i t i on  Bureau  has i nd i ca ted  the re  m ay be  de l ays i n  i ts p rocessi ng  o f  m erger revi ews,  as have  o the r com pet i t i on  and  an t i -t rust  au tho ri t i es.
Wh i l e  cou rts have  been  adap t i ng  to  l i fe  wi th  COVID-19 ,  i n  the  ea rl y days o f  the  pandem i c,  they shu t  down and  cou l d  do  so  aga i n  du ri ng  a  second
wave .  As the  vast  m a j o ri ty o f  Canad i an  pub l i c com pany acqu i si t i ons a re  done  by way o f  a  cou rt -approved  p l an  o f  a rrangem ent,  cou rt  schedu l i ng
cou l d  a ffect  t i m i ng .  We have  advi sed  ta rge ts to  i ncl ude  a l l owances i n  de f i n i t i ve  ag reem ents fo r add i t i ona l  t i m i ng  to  ob ta i n  court -requ i red
docum ents i n  the  even t  o f  COVID-19  re l a ted  de l ays,  as we l l  as extensi ons o f  ou tsi de  da tes fo r si m i l a r even ts.

Takeaway

As COVID-19  con t i nues to  be  p resen t  and  a ffect  how busi ness i s done ,  pub l i c com pany boards m ust  be  m i nd fu l  o f  the  e ffects tha t  i t  m ay have  on  the i r
com pany.  Boards whose  com pan i es a re  i m pacted  nega t i ve l y by COVID-19  shou l d  be  ready fo r po ten t i a l  o ffe rs,  and  be  ready to  de te rm i ne  how, and
whe the r,  to  p roceed  wi th  such  o ffe rs i n  acco rdance  wi th  the i r f i duci a ry du t i es.
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