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ARTICLE

Notice Regime and Norwich Orders
In te rne t  p rovi de rs a re  en t i t l ed  to  the i r reasonab l e  costs fo r d i scl osu re  o f  subscri be r i n fo rm at i on

T he  Suprem e Court  o f  Canada  re l eased  i ts deci si on  i n  Rogers Commun i ca t i ons Inc.  v.  Vo l tage  P i ctu res,  LLC,  ho l d i ng  tha t  i n te rne t  se rvi ce  p rovi de rs a re
en t i t l ed  to  the i r reasonab l e  costs o f  com p l i ance  wi th  Norwi ch  o rde rs fo r the  d i scl osu re  o f  subscri be r i n fo rm at i on .

T he  underl yi ng  facts re l evan t  to  th i s appea l  a re  st ra i gh t fo rward .  T he  responden ts,  f i l m  p roduct i on  com pan i es,  a l l eged  tha t  the i r copyri gh ts were
i n fri nged  by unknown i n te rne t  subscri be rs who  shared  the i r f i l m s usi ng  peer to  peer f i l e  sha ri ng  ne tworks.  T he  responden ts sued  one  o f  those  unknown
users –  "John  Doe"  –  a l l eg i ng  b reach  o f  copyri gh t .  T he  ob j ect i ve  o f  su i ng  th i s John  Doe  was to  com m ence  a  so -ca l l ed  " reve rse"  cl ass act i on  aga i nst
thousands o f  peop l e  whose  i den t i t i es were  unknown bu t  tha t  the  responden ts sa i d  had  si m i l a rl y i n f ri nged  i ts copyri gh t .  In  pu rsu i t  o f  tha t  act i on ,  the
responden ts b rough t  a  m o t i on  fo r a  Norwi ch  o rde r com pe l l i ng  John  Doe 's i n te rne t  se rvi ce  p rovi de rs –  the  appe l l an t ,  Rogers Com m un i ca t i ons Inc.  –  to
d i scl ose  "any and  a l l  o f  John  Doe 's con tact  and  pe rsona l  i n fo rm at i on " .  T he  responden ts a l so  sough t  tha t  the  d i scl osu re  o rde r be  m ade  wi thou t  any fees
d i sbursem ents payab l e  to  Rogers on  the  basi s o f  the  "no t i ce  and  no t i ce "  p rovi si ons under the  Copyri gh t  Act.  Rogers took the  posi t i on  i t  was en t i t l ed  to
i ts reasonab l e  costs o f  com p l i ance  wi th  the  Norwi ch  o rde r.

T he  "no t i ce  and  no t i ce "  reg i m e  requ i res tha t  i n te rne t  se rvi ces p rovi de rs,  upon  rece i vi ng  no t i ce  f rom  a  copyri gh t  owner tha t  a  pe rson  a t  a  ce rta i n  IP
address has i n f ri nged  copyri gh t ,  fo rward  tha t  no t i ce  o f  i n f ri ngem ent to  the  pe rson  to  whom  the  IP address was assi gned .  In te rne t  se rvi ce  p rovi de rs a re
p roh i b i ted  f rom  charg i ng  a  fee  fo r com p l yi ng  wi th  the i r ob l i ga t i ons under reg i m e .

T he  quest i on  thus becam e whe the r o r no t  the  scope  o f  Rogers'  ob l i ga t i ons as an  i n te rne t  se rvi ce  p rovi de r under the  no t i ce  and  no t i ce  reg i m e
overl apped ,  to  any exten t ,  wi th  the i r ob l i ga t i ons under the  Norwi ch  o rde r.  T he  m ot i on  j udge  found  tha t  Rogers was en t i t l ed  to  i ts reasonab l e  costs o f
com p l i ance  wi th  the  Norwi ch  o rde r because  the re  was no th i ng  under the  no t i ce  reg i m e  tha t  requ i res an  ISP to  d i scl ose  a  subscri be r's i den t i ty to  a
copyri gh t  owner.  T he  Federa l  Court  o f  Appea l  ag reed  wi th  th i s p rem i se ,  bu t  o rde red  tha t  Rogers was on l y en t i t l ed  to  i ts costs o f  com p l i ance  wi th  the
Norwi ch  o rde r tha t  d i d  no t  ove rl ap  wi th  the  steps fo rm ed  as pa rt  o f  Rogers'  ob l i ga t i ons under the  no t i ce  reg i m e .

T he  Suprem e Court  o f  Canada  a l l owed  the  appea l ,  and  he l d  tha t  i n te rne t  se rvi ce  p rovi de rs cou l d  recover the i r costs o f  com p l i ance  wi th  a  Norwi ch
orde r.  However,  the  Court  no ted  tha t  Rogers'  recovery m ust  be  reasonab l e  and  a ri se  f rom  com p l i ance  wi th  the  o rde r,  and  tha t  where  an  i n te rne t  se rvi ce
p rovi de r shou l d  have  bo rne  costs i n  connect i on  wi th  i ts sta tu to ry ob l i ga t i ons under the  no t i ce  and  no t i ce  reg i m e , those  wi l l  no t  be  recoverab l e .  T he
Court  a l so  sen t  back the  i ssue  o f  the  quan tum  o f  Rogers'  recoverab l e  fees to  the  m ot i on  j udge .

By:  A l annah  Fo the ri ngham

Servi ces:  Appe l l a te  Advocacy,  Di spu tes,  Copyri gh t ,  Cl ass Act i ons

ttps://scc-csc.lexum.com/scc-csc/scc-csc/en/item/17254/index.d
https://www.blg.com/en/insights/2018/09/en/services/practice-areas/disputes/appellate-advocac
https://www.blg.com/en/insights/2018/09/en/services/practice-areas/dispute
https://www.blg.com/en/insights/2018/09/en/services/practice-areas/intellectual-property/copyrigh
https://www.blg.com/en/insights/2018/09/en/services/practice-areas/disputes/class-action



