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ARTICLE

Offers to settle certif ication motion may have limited cost consequences
In  Harri s v.  Bayeri sche  Moto ren  Werke  Akt i engese l l scha f t,  Just i ce  Pere l l ,  o f  the  On ta ri o  Superi o r Court  o f  Just i ce ,  de te rm i ned  whe the r the  d i scre t i ona ry
costs Ru l e  49  o f  the  Rul es o f  Ci vi l  Procedure app l i es when  a  j udge  i s award i ng  costs o f  a  ce rt i f i ca t i on  m ot i on .  Pere l l  J.  concl uded  the  Ru l e  was an  “i l l
f i t ” i n  these  ci rcum stances.

Background and decision

T he  P l a i n t i f f  –  havi ng  been  successfu l  on  ce rt i f i ca t i on  a f te r o ffe ri ng  to  se t t l e  the  ce rt i f i ca t i on  m ot i on  nearl y a  year ea rl i e r –  sough t  substan t i a l
i ndem n i ty costs f rom  the  da te  o f  the  o ffe r to  se t t l e  fo r a  to ta l  o f  $367 ,210 .28 ,  i n  l i ne  wi th  Ru l e  49  (wh i ch  app l i es i f  a  pa rty “m ee ts o r bea ts” a
se t t l em en t o ffe r a t  t ri a l ).  T he  De fendan ts subm i t ted  tha t  a  costs award  wi th i n  the  range  o f  $225 ,000  to  $285 ,000  wou l d  be  fa i r and  reasonab l e .

Just i ce  Pere l l  awarded  pa rt i a l  i ndem n i ty costs fo r the  am oun t o f  $300 ,000 ,  choosi ng  to  assess costs i n  the  “no rm a l  fash i on  fo r a  con tested  ce rt i f i ca t i on
m ot i on ”.  Just i ce  Pere l l  reasoned  tha t  substan t i a l  i ndem n i ty costs shou l d  ra re l y be  awarded  on  a  ce rt i f i ca t i on  m ot i on .  In  h i s vi ew, the  po l i cy ra t i ona l e
and  techn i ca l  requ i rem en ts o f  Ru l e  49  were  an  “i l l  f i t ” fo r a  ce rt i f i ca t i on  m ot i on .  Just i ce  Pere l l  no ted  tha t  ce rt i f i ca t i on  m ot i ons,  un l i ke  m ost  o the r
i n te rl ocu to ry m o t i ons,  must be  b rough t  and ,  even  i f  on  consen t ,  st i l l  requ i re  the  p repara t i on  o f  a  ce rt i f i ca t i on  reco rd  and  factum  to  sa t i sfy the  court  tha t
the  cl a i m  ough t  to  be  ce rt i f i ed ,  resu l t i ng  i n  unavo i dab l e  l ega l  expenses.

Just i ce  Pere l l  a l so  vi ewed  tha t  the  techn i ca l  requ i rem en ts o f  Ru l e  49  wou l d  be  d i ff i cu l t  to  app l y i n  m any,  i f  no t  m ost  cases.  T h i s cha l l enge  wou l d  a l so
app l y to  de fendan ts,  as i t  wi l l  no t  be  obvi ous tha t  a  de fendan t  shou l d  accep t  an  o ffe r to  se t t l e  a  ce rt i f i ca t i on  m ot i on .

In  any even t ,  Just i ce  Pere l l  no ted  tha t  a  de fendan t ’s opposi t i on  to  a  ce rt i f i ca t i on  m ot i on  i s o f ten  “p roduct i ve ” i n  tha t  “the  ou tcom e o f  the  m ot i on  i s a
m anageab l e  cl ass act i on  tha t  op t i m i zes access to  j ust i ce  and  j ud i ci a l  econom y.” Fi na l l y,  Just i ce  Pere l l  found  the re  wou l d  be  an  “un fa i r asym m etry” to
app l yi ng  Ru l e  49  cost  consequences to  ce rt i f i ca t i on  m ot i ons,  wh i ch  do  no t  deci de  the  m eri ts o f  the  case  and  do  no t  l end  them se l ves easi l y to  an  o ffe r
to  se t t l e  by a  de fendan t .

Desp i te  the  resu l t ,  Just i ce  Pere l l  endorsed  a t tem pts by pa rt i es to  reso l ve  ce rt i f i ca t i on  o r na rrow the  i ssues,  wh i l e  decl i n i ng  to  i m pose  adverse  costs
consequences i f  se t t l em en t o ffe rs a re  re fused .

Takeaways

T h i s deci si on  i s si gn i f i can t  as i t  l i m i ts the  cost  i m pact  o f  o ffe rs to  se t t l e  ce rt i f i ca t i on .  I f  fo l l owed , o ffe rs to  se t t l e  ce rt i f i ca t i on  wi l l  no t  resu l t  i n
substan t i a l  i ndem n i ty costs fo r the  fo l l owi ng  reasons:

Cert i f i ca t i on  m ot i ons a re  m anda to ry wi th  unavo i dab l e  l ega l  expenses;

Part i a l  i ndem n i ty costs a re  a  si gn i f i can t  consequence  fo r unsuccessfu l l y opposi ng  ce rt i f i ca t i on ;

A de fendan t ’s opposi t i on  to  a  ce rt i f i ca t i on  m ot i on  o f ten  has the  desi red  ou tcom e o f  na rrowi ng  the  i ssues and  m aki ng  the  act i on  m ore  m anageab l e ;
and

I t  wou l d  be  un fa i r to  app l y Ru l e  49  to  ce rt i f i ca t i on  m ot i ons when  they do  no t  easi l y l end  them se l ves to  an  o ffe r to  se t t l e  by a  de fendan t .
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