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ARTICLE

Ontario Court of Appeal Ruling Questions Default PJI on Non-Pecuniary Damages
In  MacLeod  v.  Marsha l l,  the  Court  o f  Appea l  recen t l y con f i rm ed  tha t  On ta ri o  Courts have  d i scre t i on  when  se t t i ng  the  p re j udgm ent i n te rest  (PJI) ra tes fo r
non-pecun i a ry dam ages a ri si ng  f rom  persona l  i n j u ry act i ons,  excep t  i n  m o to r veh i cl e  acci den ts.  In  do i ng  so ,  the  Court  o f  Appea l  has si gna l ed  a
possi b l e  sh i f t  away f rom  the  de fau l t  ru l e  o f  f i ve  pe r cen t  PJI  fo r non-pecun i a ry dam ages as con tem p l a ted  by Ru l e  53 .

Court of Appeal Analysis

Fo l l owi ng  the  p l a i n t i f f ’s successfu l  j u ry ve rd i ct  a t  t ri a l ,  the  de fendan t ,  T he  Basi l i an  Fa the rs o f  To ron to  (the  Basi l i ans),  l aunched  an  appea l  on  th ree
separa te  g rounds.  T h i s a rt i cl e  wi l l  focus on  the  th i rd  g round  o f  appea l ,  i n  wh i ch  the  Basi l i ans a rgued  tha t  the  “t ri a l  j udge  e rred  i n  se t t i ng  the  ra te  o f
p re j udgm ent i n te rest  a t  f i ve  pe r cen t  fo r non-pecun i a ry dam ages.” Speci f i ca l l y,  the  Basi l i ans quest i oned  whe the r the  t ri a l  j udge  exe rci sed  h i s d i scre t i on
and  consi de red  changes i n  m arke t  i n te rest  ra tes pu rsuan t  to  sect i on  130(2 )(a ) o f  the  Court  o f  Just i ce  Act (CJA),  wh i ch  sta tes:

130  (1 ) T he  court  m ay,  where  i t  consi de rs i t  j ust  to  do  so ,  i n  respect  o f  the  who l e  o r any pa rt  o f  the  am oun t on  wh i ch  i n te rest  i s payab l e  under
sect i on  128  o r 129 ,

(a ) d i sa l l ow i n te rest  under e i the r sect i on ;

(b ) a l l ow i n te rest  a t  a  ra te  h i gher o r l ower than  tha t  p rovi ded  i n  e i the r sect i on ;

(c) a l l ow i n te rest  fo r a  pe ri od  o the r than  tha t  p rovi ded  i n  e i the r sect i on .

(2 ) Fo r the  pu rpose  o f  subsect i on  (1 ),  the  court  sha l l  take  i n to  accoun t ,  [am ong  o the r th i ngs]

(a ) changes i n  m arke t  i n te rest  ra tes…

Sect i on  128(2 ) o f  the  CJA reads “the  ra te  o f  i n te rest  on  dam ages fo r non-pecun i a ry l oss i n  an  act i on  fo r pe rsona l  i n j u ry sha l l  be  the  ra te  de te rm i ned  by
the  ru l es o f  cou rt . ” T he  ru l e  re fe rred  to  i s Ru l e  53 .10  o f  the  Rul es o f  Ci vi l  Procedure,  wh i ch  p rovi des tha t  PJI  fo r non-pecun i a ry dam ages i n  an  act i on
fo r pe rsona l  i n j u ry i s f i ve  pe r cen t  pe r yea r.

A t  the  l ower cou rt ,  the  Basi l i ans a rgued  tha t  s.  258 .3 (8 .1 ) o f  the  Insu rance  Act changed  the  ra te  o f  PJI  to  be  consi sten t  wi th  the  bank ra te  fo r non-
pecun i a ry dam ages.  T h i s sect i on  was am ended  i n  2014  such  tha t  the  f i ve  pe r cen t  PJI  ra te  no  l onger app l i ed  i n  the  con text  o f  m o to r veh i cl e  acci den ts.
T he  Court  o f  Appea l  ag reed  wi th  the  l ower Court ’s ru l i ng  tha t  th i s p rovi si on  d i d  no t  app l y i n  the  ci rcum stances,  as the  cl a i m  d i d  no t  a ri se  ou t  o f  a  m o to r
veh i cl e  acci den t .  However,  the  Court  quest i oned  the  t ri a l  j udge ’s concl usi on  tha t  because  s.  258 .3 (8 .1 ) d i d  no t  app l y,  the  de fau l t  PJI  ra te  shou l d  be
u t i l i zed .

T he  Court  o f  Appea l  found  tha t  i n  the  ci rcum stances,  the  t ri a l  j udge  shou l d  have  u t i l i zed  the  d i scre t i on  p rovi ded  by s.  130  o f  the  CJA. In  pa rt i cu l a r,  the
Court  o f  Appea l  sta ted  tha t  the re  ough t  to  have  been  an  appreci a t i on  fo r cu rren t  m arke t  ra tes fo r i n te rest  as com pared  to  the  de fau l t  f i ve  pe r cen t
p rovi ded  by the  Rul es o f  Ci vi l  Procedure.  Had  such  an  ana l ysi s been  conducted ,  the  l ower Court  wou l d  have  no ted  the  i n te rest  ra tes du ri ng  the
m ate ri a l  t i m e  were  ra the r l ow, and  the  de fau l t  ru l e  m ay act  to  ove rcom pensa te  the  p l a i n t i f f .  In  the  end ,  the  Court  o f  Appea l  used  i ts d i scre t i on  and  se t
the  PJI  on  non-pecun i a ry dam ages a t  1 .3  pe r cen t  i nstead  o f  the  de fau l t  f i ve  pe r cen t .  As the  j u ry’s award  fo r non-pecun i a ry dam ages was cl ose  to  the
cap  on  such  dam ages,  th i s ru l i ng  by the  Court  o f  Appea l  rep resen ts a  substan t i a l  decrease  i n  the  am oun t awarded  fo r PJI .  

Takeaway

M ovi ng  fo rward ,  th i s ru l i ng  wi l l  l i ke l y have  a  wi despread  e ffect  on  pe rsona l  i n j u ry cl a i m s.  T he  Court  o f  Appea l  has added  si gn i f i can t  we i gh t  to  the
d i scre t i ona ry funct i on  p rescri bed  by s.  130  o f  the  CJA. One  can  an t i ci pa te  fu tu re  requests by de fence  counse l  fo r cou rts to  u t i l i ze  the i r d i scre t i on  i n
o rde r to  m i n i m i ze  the  ri sk o f  ove r-com pensa t i ng  a  p l a i n t i f f  i n  a  pe rsona l  i n j u ry act i on .
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