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ARTICLE

Ontario Divisional Court Confirms Parameters Of Third Party Litigation Funding
Agreements

In  a  recen t  deci si on ,  Hou l e  v.  S t .  Jude  Med i ca l  Inc.,  the  On ta ri o  Di vi si ona l  Court  d i sm i ssed  an  appea l  f rom  the  j udgm ent o f  Just i ce  Pere l l  a t  the
Superi o r Court  o f  Just i ce  and  con f i rm ed  the  pa ram ete rs o f  accep tab l e  th i rd  pa rty l i t i ga t i on  fund i ng  ag reem ents i n  cl ass act i ons.

Hou l e  i s a  p roposed  p roduct  l i ab i l i ty cl ass act i on  wh i ch  concerns the  a l l eged  neg l i gen t  desi gn  and  m anu factu re  o f  ca rd i ac de f i b ri l l a to r devi ces tha t
were  su rg i ca l l y i m p l an ted  i n  the  p roposed  cl ass m em bers.  T he  rep resen ta t i ve  p l a i n t i f fs re ta i ned  cl ass counse l  on  a  con t i ngency fee  basi s whereby
counse l  wou l d  rece i ve  33% o f  any recovery i n  the  l awsu i t .  T he  re ta i ne r ag reem ent speci f i ed  tha t  the  i ssues o f  d i sbu rsem ents and  adverse  costs wou l d
be  dea l t  wi th  i n  a  separa te  l i t i ga t i on  fund i ng  ag reem ent be tween  the  p l a i n t i f fs and  a  th i rd  pa rty funder,  Ben tham  IM F Cap i ta l  L i m i ted .

Under the  l i t i ga t i on  fund i ng  ag reem ent,  Ben tham  agreed  to  pay a  po rt i on  o f  cl ass counse l 's se rvi ces as the  l i t i ga t i on  p rog ressed ,  i n  add i t i on  to
budge ted  d i sbu rsem ents and  any court -o rde red  costs.  Cl ass counse l  ag reed  to  l ower the i r sha re  o f  any p roceeds to  be tween  10  and  13  pe rcen t ,
depend i ng  on  the  speed  wi th  wh i ch  the  l i t i ga t i on  was reso l ved .  In  exchange ,  Ben tham  was to  rece i ve  be tween  20  and  25  pe rcen t  o f  the  po ten t i a l
p roceeds o f  the  cl ass act i on .   Ben tham  a l so  had  the  ri gh t  to  te rm i na te  the  l i t i ga t i on  fund i ng  ag reem ent i n  ce rta i n  ci rcum stances.

At  the  Superi o r Court ,  Just i ce  Pere l l  re fused  to  approve  the  l i t i ga t i on  fund i ng  ag reem ent as d ra f ted  by the  pa rt i es.  Instead ,  he  cond i t i ona l l y approved
an  a rrangem ent tha t  wou l d  a l l ow Ben tham  to  co l l ect  10  pe rcen t  o f  the  p roceeds,  wi th  any am oun t ove r 10  pe rcen t  be i ng  sub j ect  to  cou rt  approva l .  He
j ust i f i ed  th i s approach  by com pari ng  i t  to  the  Cl ass Proceed i ngs Fund ,  wh i ch  covers d i sbu rsem ents and  accep ts the  ri sk o f  an  adverse  costs award  i n
exchange  fo r 10  pe rcen t  o f  any funds rece i ved  by the  cl ass.  Just i ce  Pere l l  reasoned  tha t  the  p re -approved  recovery p ro tected  Ben tham  from  taki ng  on
the  ri sk o f  fund i ng  the  l i t i ga t i on ,  and  p ro tected  cl ass m em bers f rom  overcom pensa t i ng  Ben tham  because  the  court  m ust  approve  the  ba l ance  o f  the
con t i ngency fee .

Just i ce  Pere l l  a l so  took i ssue  wi th  the  l i t i ga t i on  fund i ng  ag reem ent 's te rm i na t i on  cl ause ,  no t i ng  tha t  i t  i n te rfe red  wi th  the  p l a i n t i f fs'  l i t i ga t i on  au tonom y
and  gave  Ben tham  con tro l  ove r how the  l i t i ga t i on  wou l d  be  run .  Just i ce  Pere l l  reso l ved  th i s i ssue  by m aki ng  any te rm i na t i on  sub j ect  to  cou rt  approva l .

In  d i sm i ssi ng  the  p l a i n t i f fs'  appea l ,  Just i ce  M yers o f  the  Di vi si ona l  Court  ag reed  wi th  Just i ce  Pere l l 's reasons.  Just i ce  M yers speci f i ca l l y re j ected  the
argum ent tha t  a  l i t i ga t i on  fund i ng  ag reem ent i s an  o rd i na ry com m erci a l  ba rga i n ,  no t i ng  tha t  "un l i ke  o the r com m erci a l  a rrangem ents,  the re  a re  b roader
i n te rests a t  p l ay wi th  th i rd -pa rty fund i ng  ag reem ents tha t  the  court  m ust  we i gh  and  consi de r tha t  a re  fundam enta l  to  p ro tect i ng  the  adm i n i st ra t i on  o f
j ust i ce  f rom  harm ."

T he  Di vi si ona l  Court  deci si on  i n  Hou l e  con f i rm s tha t  i n  assessi ng  nove l  fo rm s o f  th i rd  pa rty l i t i ga t i on  fund i ng  ag reem ents,  the  l aw wi l l  con t i nue  to  be
concerned  to  p ro tect  vu l ne rab l e  pa rt i es whose  recovery i s the  sub j ect  o f  a  p roposed  ba rga i n .  I t  wi l l  a l so  con t i nue  to  be  concerned  wi th  the  po ten t i a l  fo r
ha rm  to  the  adm i n i st ra t i on  o f  j ust i ce  tha t  cou l d  accrue  i f  the  court  i s seen  to  a l l ow th i rd  pa rt i es to  the  l i t i ga t i on  to  p ro f i t  undu l y f rom  o r un reasonab l y
con tro l  tha t  l i t i ga t i on .
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