
November 17, 2017

ARTICLE

Ontario and Québec Set to Update Legal Requirements on Loyalty Programs
Recen t l eg i sl a t i ve  changes regard i ng  l oya l ty p rog ram s enacted  i n  On ta ri o  and  con f i rm ed  i n  Québec p rovi de  m ore  i nsi gh t  i n to  how l oya l ty p rog ram s wi l l
be  regu l a ted  m ovi ng  fo rward .

T here  has been  uncerta i n ty i n  Canada  wi th  regards to  whe the r consum er-i ncen t i ve  p rog ram s i nvo l vi ng  l oya l ty o r rewards po i n ts fa l l  under the  scope  o f
p rovi nci a l  consum er p ro tect i on  l aws,  g i ven  the i r f ree  na tu re .  Loya l ty p rog ram s encourage  consum ers to  be  l oya l  to  a  speci f i c m erchan t  i n  exchange  fo r
the  opportun i ty to  ob ta i n  goods and  se rvi ces e i the r a t  a  d i scoun ted  p ri ce  o r fo r f ree  o r fo r o the r excl usi ve  o ffe rs.  In  re tu rn ,  m erchan ts tha t  o ffe r these
l oya l ty p rog ram s o f ten  ga i n  repea t  custom ers and  va l uab l e  i n fo rm at i on  f rom  consum ers’ pu rchasi ng  hab i ts.  In  m any cases,  l oya l ty p rog ram s a re  l i nked
to  consum er accoun ts o r con tracts wh i ch  them se l ves a re  covered  by consum er p ro tect i on  l aws.  In  recen t  yea rs,  Aerop l an  and  A i r M i l es announced  m i l es
and  po i n ts o l de r than  a  ce rta i n  num ber o f  yea rs wou l d  exp i re ,  bu t  bo th  u l t i m a te l y op ted  to  abandon  the i r p l ans i n  the  face  o f  consum er backl ash .1
Recen t l y,  g rowi ng  consum er concerns have  p rom pted  p rovi nces to  enact  l eg i sl a t i on  p roh i b i t i ng  exp i ry da tes on  g i f t  ca rds (p repa i d  pu rchase  ca rds).
Regu l a to rs have  now becom e m ore  i n te rested  i n  consum er rewards p rog ram s and  have  pushed  to  am end  consum er p ro tect i on  l aws to  cover them .

T he  recen t  l eg i sl a t i ve  changes regard i ng  l oya l ty p rog ram s tha t  have  been  enacted  i n  On ta ri o  and  con f i rm ed  i n  Québec p rovi de  m ore  i nsi gh t  i n to  how
l oya l ty p rog ram s wi l l  be  regu l a ted  m ovi ng  fo rward .

Ontario

On Decem ber 8 ,  2016 ,  On ta ri o ’s Consum er Pro tect i on  Act2  (the  “On ta ri o  CPA”) was am ended  to  i ncl ude  i n  the  de f i n i t i on  o f  a  “consum er ag reem ent”,
con tracts under wh i ch  a  supp l i e r ag rees to  p rovi de  rewards po i n ts to  a  consum er.  In  add i t i on ,  the  new am endm ents p roh i b i t  supp l i e rs f rom  en te ri ng  i n to
o r am end i ng  a  consum er ag reem ent to  p rovi de  fo r the  exp i ry o f  rewards po i n ts due  to  the  passage  o f  t i m e  a l one .  As a  resu l t ,  o rgan i za t i ons o ffe ri ng
rewards o r l oya l ty po i n ts to  i ts consum ers m ay no  l onger requ i re  tha t  i ts custom ers use  the i r ea rned  rewards po i n ts by a  speci f i c t i m e .

T he  am endm ents a re  no t  ye t  i n  fo rce  and  on  October 20 ,  2017 ,  the  On ta ri o  governm ent i n t roduced  regu l a t i ons (the  “Regu l a t i ons”) support i ng  the
i m p l em enta t i on  o f  th i s new ru l e  p roh i b i t i ng  the  exp i ra t i on  o f  rewards po i n ts.  When  they en te r i n to  fo rce ,  the  new am endm ents to  the  On ta ri o  CPA wi l l
have  a  re troact i ve  e ffect  to  October 1 ,  2016 .

T he  Regu l a t i ons speci f i ca l l y excl ude  stam p o r punch  ca rd  i ncen t i ves o ffe red  by re ta i l e rs,  the re fo re  pe rm i t t i ng  the  exp i ry o f  these  types o f  o ffe rs.
M oreover,  the  Regu l a t i ons a l so  p rovi de  tha t  the  genera l  ru l es fo r speci f i c types o f  consum er con tracts such  as fu tu re  pe rfo rm ance  con tracts,  i n te rne t
ag reem ents o r rem ote  ag reem ents (d i stance  con tracts) wi l l  no t  app l y to  the  po rt i on  o f  a  consum er ag reem ent tha t  re l a tes to  the  p rovi si on  o f  rewards
po i n ts.  T he  Regu l a t i ons a l so  i m pose  a  p rescri bed  va l ue  fo r app l i ca t i on  o f  the  ban  on  exp i ry po i n ts — the  va l ue  o f  any one  o f  the  goods o r se rvi ces,  o r
si ng l e  se t  o f  goods o r se rvi ces tha t  the  consum er m ay rece i ve  i n  exchange  fo r po i n ts redeem ed m ust  be  m ore  than  $50 .  T he  p roh i b i t i on  on  exp i ry
po i n ts st i l l  app l i es where  the  good  o r se rvi ce  tha t  the  consum er rece i ves i n  exchange  fo r po i n ts i s a  g i f t  ca rd  o r voucher wh i ch  can  be  com b i ned  wi th
o the r g i f t  ca rds o r vouchers to  pu rchase  any good  o r se rvi ce  wi th  a  va l ue  o f  m ore  than  $50 .  Pract i ca l l y speaki ng ,  th i s wou l d  m ean  tha t  rewards po i n ts
wou l d  be  pe rm i t ted  to  exp i re  when  the  va l ue  o f  any one  o f  the  goods o r se rvi ces tha t  the  consum er m ay rece i ve  i n  exchange  fo r these  po i n ts i s no t
m ore  than  $50 .

On ta ri o ’s new ru l e  aga i nst  the  exp i ra t i on  o f  rewards po i n ts st i l l  p rovi des fo r ce rta i n  o the r excep t i ons.  M ost  no tab l y,  upon  the  te rm i na t i on  o f  the
consum er con tract  (e i the r by the  consum er o r the  supp l i e r) under wh i ch  rewards po i n ts a re  p rovi ded ,  the  consum er’s accum u l a ted  rewards po i n ts m ay
exp i re  i f  th i s was p rovi ded  fo r i n  the  consum er ag reem ent.  M oreover,  the  On ta ri o  CPA does no t  p reven t  rewards po i n ts f rom  exp i ri ng  i f  the re  i s ano the r
reason  fo r exp i ry i n  add i t i on  to  the  passage  o f  t i m e .  T he  add i t i ona l  reason  m ust  be  a  substan t i ve  facto r and  no t  si m p l y a  d i sgu i sed  m eans o f  exp i ry on
the  basi s o f  t i m e  a l one .  As an  exam p l e ,  the  Regu l a t i ons pe rm i t  the  exp i ry o f  rewards po i n ts due  to  accoun t  i nact i vi ty o r i f  a  consum er does no t  engage
i n  t ransact i ons fo r a  ce rta i n  pe ri od  o f  t i m e .

Québec

Québec i s se t  to  fo l l ow i n  On ta ri o ’s foo tsteps regard i ng  i m posi ng  a  ban  on  the  exp i ry o f  l oya l ty po i n ts.  On  February 22 ,  2017 ,  B i l l  791 :  An  Act  to  Am end
the  Consum er Pro tect i on  Act  was i n t roduced  as a  Pri va te  M em ber’s b i l l  by a  m em ber o f  Québec’s second  opposi t i on  pa rty.  T h i s B i l l  p roposed  a
p roh i b i t i on  on  the  exp i ra t i on  o f  consum er’s rewards po i n ts.  On  M ay 2 ,  2017 ,  the  Québec governm ent i tse l f  i n t roduced  B i l l  134 :  An  Act  m a i n l y to
m odern i ze  ru l es re l a t i ng  to  consum er cred i t  and  to  regu l a te  deb t  se t t l em en t se rvi ce  con tracts,  h i gh -cost  cred i t  con tracts and  l oya l ty p rog ram s (“B i l l
134 ”),  wh i ch  i ncl uded  substan t i a l l y si m i l a r word i ng  regard i ng  the  p roh i b i t i on  aga i nst  exp i ry o f  rewards po i n ts i n  add i t i on  to  am endm ents to  o the r pa rts
o f  the  Québec Consum er Pro tect i on  Act3  (the  “Québec CPA”).

Of no te  i s tha t  un l i ke  the  Pri va te  M em ber’s b i l l ,  B i l l  134  does no t  speci f i ca l l y p roh i b i t  the  change  o f  the  va l ue  o f  rewards po i n ts.  In  e ffect ,  the  new
proposed  am endm ents wou l d  pe rm i t  m erchan ts to  am end  essen t i a l  e l em en ts o f  a  non-f i xed -te rm  con tract  p rovi ded  tha t  i t  p revi ousl y speci f i ed ,  i n  the
con tract ,  the  e l em en ts tha t  m ay be  am ended  un i l a te ra l l y.  T h i s p rovi si on  wou l d  g i ve  Québec m erchan ts the  ab i l i ty to  m od i fy te rm s o f  the i r l oya l ty
p rog ram  con tract  wi th  consum ers on  the  cond i t i on  tha t  they p rovi de  the  consum ers wi th  speci f i c de ta i l s o f  the  am endm ent.  T h i s ru l e  i s a l i gned  wi th  the
curren t  genera l  ru l e  i n  the  Québec CPA regard i ng  m od i f i ca t i ons to  consum er con tracts.

As i n  On ta ri o ,  the  Québec CPA wou l d  now exp l i ci t l y cove r con tracts i nvo l vi ng  a  l oya l ty p rog ram , wh i ch  i s de f i ned  as a  p rog ram  under wh i ch  consum ers
m ay rece i ve  goods o r se rvi ces a t  a  reduced  p ri ce  o r f ree  o f  cha rge  th rough  the  use  o f  exchange  un i ts.  As such ,  a  consum er l oya l ty con tract  wou l d  be
sub j ect  to  the  va ri ous ru l es and  requ i rem en ts found  i n  the  Québec CPA.

B i l l  134  was adop ted  unan i m ousl y by the  Québec Na t i ona l  Assem b l y on  Novem ber 15 ,  2017 .  T here  i s cu rren t l y no  i nd i ca t i on  as to  when  B i l l  134  m ay
en te r i n to  fo rce ,  however,  i ts sponsor has i nd i ca ted  tha t  d ra f t  regu l a t i ons m ay be  ready by February 2018 .

Takeaways for Businesses

T he  soon-to -be  ha rm on i za t i on  across On ta ri o  and  Québec o f  a  p roh i b i t i on  aga i nst  the  exp i ry o f  l oya l ty and  rewards po i n ts wi l l  p rovi de  consi stency
across Canada ’s two  m ost  popu l ous p rovi nces and  m ay i nsp i re  o the r p rovi nces to  fo l l ow su i t .

M erchan ts i n  On ta ri o  tha t  o ffe r rewards po i n ts p rog ram s cu rren t l y i n  p l ace  o r wh i ch  exi sted  as o f  October 1 ,  2016 ,  m ay no t  p rovi de  fo r the  exp i ry o f  the i r
l oya l ty po i n ts.  In  Québec,  B i l l  134  has becom e l aw, bu t  i s no t  ye t  i n  fo rce .  B i l l  134 ,  as adop ted ,  does no t  i ncl ude  a  re troact i ve  e ffect  fo r i ts p roposed
am endm ents,  bu t  m erchan ts shou l d  be  revi ewi ng  the i r p ract i ces to  take  i n to  accoun t  the  new changes,  wh i ch  wi l l  l i ke l y com e i n to  e ffect  i n  ea rl y 2018 .



M oreover,  i t  i s i m portan t  to  keep  i n  m i nd  tha t  i n  Québec,  l oya l ty p rog ram s a re  a l so  consi de red  con tracts o f  adhesi on  and  the re fo re  sub j ect  to  the  sam e
stri ngen t  ru l es (e .g .  p roh i b i t i on  aga i nst  abusi ve  cl auses).

Wi th  the  l eg i sl a t i ve  changes i n  On ta ri o  and  i n  Québec,  i t  i s cl ea r tha t  consum er l aws wi l l  now app l y to  l oya l ty p rog ram s i n  these  two  p rovi nces.

1  See  A i r M i l es backs o ff  f rom  p l an  to  l e t  po i n ts exp i re and  Good  news: 7 -year po i n ts exp i ra t i on  scu t t l ed  fo r Aerop l an .
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