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ARTICLE

Supreme Court of Canada Callidus Decision Provides Certainty to CRA Deemed Trust
Rules

On Novem ber 8 ,  2018 ,  i n  a  deci si on  de l i ve red  unan i m ousl y f rom  the  bench ,  the  Suprem e Court  o f  Canada  con f i rm ed  tha t  the  Crown ’s superp ri o ri ty ove r
un rem i t ted  Goods and  Servi ces Tax/Harmon i zed  Sa l es Tax (GST /HST ) i s i ne ffect i ve  aga i nst  a  secured  cred i to r who  rece i ved ,  p ri o r to  a  tax deb to r’s
bankrup tcy,  p roceeds f rom  tha t  taxpayer’s asse ts.

Our ea rl i e r bu l l e t i n se ts ou t  the  facts o f  th i s deci si on  and  ou r com m ents on  the  Federa l  Court  o f  Appea l ’s deci si on .  A t  i ssue  be fo re  each  l eve l  o f  Court
was the  i n te rp l ay be tween  these  th ree  subsect i ons upon  CFR’s bankrup tcy.  Di d  CFR’s bankrup tcy ext i ngu i sh  just  the  Crown ’s deem ed t rust  ove r
un rem i t ted  GST /HST ? Or d i d  CFR’s bankrup tcy t ri gge r bo th  the  un rem i t ted  GST /HST  deem ed t rust  and  the  deem ed t rust  ove r a  CFR p roperty (now he l d
by Ca l l i dus as secured  cred i to r)?  As f ram ed  by the  Suprem e Court  o f  Canada :

Does the  bankrup tcy o f  a  tax deb to r and  subsect i on  222(1 .1 ) o f  the  [ETA] render the  deem ed t rust  under sect i on  222  o f  the  ETA i ne ffect i ve  as aga i nst  a
secured  cred i to r who  rece i ved ,  p ri o r to  the  bankrup tcy,  p roceeds f rom  the  asse ts o f  the  tax deb to r tha t  were  deem ed to  be  he l d  i n  t rust  fo r the  P l a i n t i f f?

Ca l l i dus’ subm i ssi ons re f l ected  the  p redom i nan t  vi ew o f  secu red  cred i to rs,  i nso l vency p ro fessi ona l s,  and  tax p ro fessi ona l s tha t  subsect i on  222(1 .1 )
ext i ngu i shed  the  Crown ’s superp ri o ri ty upon  a  deb to r’s bankrup tcy,  e ffect i ve l y t ransfo rm i ng  the  Crown i n to  an  unsecured  cred i to r wi th  i n te rests
subord i na te  to  secured  cred i to rs.

T he  Suprem e Court  o f  Canada  ru l ed  i n  favour o f  Ca l l i dus,  adop t i ng  Pe l l e t i e r JA’s d i ssen t i ng  op i n i on  f rom  the  Federa l  Court  o f  Appea l  deci si on .  In
essence ,  Pe l l e t i e r JA he l d  tha t  the  subsect i on  222(3 ) deem ed t rust  ove r p roperty i s ca l cu l a ted  based  on  (and  i ts exi stence  i s p red i ca ted  on ) the
subsect i on  222(1 ) deem ed t rust  ove r un rem i t ted  GST /HST. Where  a  deb to r’s bankrup tcy t ri gge rs 222(1 .1 ) and  ext i ngu i shes the  222(1 ) deem ed t rust ,  the
subsect i on  222(3 ) t rust  then  has no  va l ue ,  and  the re fo re  fa i l s fo r l ack o f  sub j ect-m a tte r.  As he l d  by Pe l l e t i e r JA:

[A ] f te r bankrup tcy,  the re  i s no  am oun t deem ed to  be  he l d  i n  t rust  pu rsuan t  to  subsect i on  (1 ) fo r am oun ts co l l ected  as tax bu t  no t  rem i t ted  p re -
bankrup tcy.  T he  subsect i on  (3 ) t rust  wh i ch  a rose  p ri o r to  bankrup tcy no  l onger has any sub j ect  m a tte r because  the  t rust  on l y a t taches to  p roperty o f  the
tax deb to r to  the  exten t  o f  the  subsect i on  (1 ) t rust  wh i ch  no  l onger exi sts.  T h i s i s t rue  fo r the  tax deb to r as we l l  as fo r the  tax deb to r’s secured  cred i to rs.

Decis ion Significance

T he  Suprem e Court ’s deci si on  to  adop t  Pe l l e t i e r JA’s d i ssen t  i s a  p ract i ca l ,  techn i ca l  i n te rp re ta t i on  o f  sect i on  222 .  Consi sten t  wi th  ou r hopes exp ressed
i n  ou r p revi ous bu l l e t i n ,  th i s deci si on  resto res ce rta i n ty to  Canada ’s secured  f i nanci ng  and  p ri o ri ty reg i m e , and  p rovi des m uch  needed  gu i dance  to
p ri o ri ty d i spu tes across Canada  — i n  pa rt i cu l a r wi th  respect  to  the  ETA’s deem ed t rust  m echan i sm , bu t  possi b l y i n  respect  o f  deem ed t rust  m echan i sm s
i n  o the r sta tu tes,  such  as the  ITA, Al coho l  and  Gami ng  Regu l a t i on  and  Pub l i c Pro tect i on  Act,  The  Tax Admi n i st ra t i on  and  Mi sce l l aneous Taxes Act,  and
the  Revenue  Admi n i st ra t i on  Act.

In  pa rt i cu l a r,  th i s deci si on  ensures tha t  secu red  cred i to rs en j oy a t  l east  the  sam e p ro tect i on  f rom  the  Crown as the i r deb to rs wi th  regards to  the  deb to r’s
GST /HST  ob l i ga t i ons.  Had  the  Federa l  Court  o f  Appea l ’s m a j o ri ty deci si on  been  l e f t  to  stand ,  the  Crown wou l d  have  had  the  power to  recover GST /HST
from  a  bankrup t  deb to r’s secured  cred i to rs where  the  ETA exp l i ci t l y ba rs the  Crown f rom  do i ng  so  d i rect l y f rom  the  bankrup t  deb to r them se l ves.

Shou l d  you  have  any quest i ons regard i ng  the  i ssues ra i sed  i n  Cal l i dus  and  how they a ffect  you r si tua t i on ,  p l ease  con tact  the  au tho rs o r a  m em ber o f
ou r Inso l vency o r Tax L i t i ga t i on  and  Di spu te  Reso l u t i on g roups.
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