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ARTICLE

Can I record a work meeting or conversation?
Th i s a rt i cl e  w as upda ted  i n  2021 .

As Canad i an  em p l oym ent l awyers,  we  a re  o f ten  asked  whe the r i t  i s l ega l  to  reco rd  a  conversa t i on  a t  work,  speci f i ca l l y ones re l a ted  to  workp l ace
perfo rm ance  concerns o r workp l ace  d i spu tes and  the  em p l oyee  wan ts to  have  an  exact  reco rd  o f  wha t  was sa i d .  T he  second  quest i on  we  a re  asked  i s
whe the r i t  i s l ega l  to  reco rd  a  conversa t i on  wi thou t  consen t  i n  Canada .  T he  si m p l e  answer abou t  reco rd i ng  a  workp l ace  conversa t i on  i s " yes,"  bu t  on l y i f
the  fo l l owi ng  app l i es:

1.  You  a re  a  pa rt i ci pan t  i n  the  conversa t i on  and  consen t  to  the  conversa t i on  be i ng  reco rded ;

2.  You  a re  an  em p l oyee ,  no t  act i ng  as a  m em ber o f  m anagem ent;  and

3.  You  were  i n tended  to  rece i ve  the  com m un i ca t i on .

Canada  reco rd i ng  l aws say i t  i s i l l ega l  to  i n te rcep t  wi l fu l l y a  p ri va te  com m un i ca t i on  (sect i on  183  o f  the  Cri m i na l  Code  o f  Canada).  In te rcep t  m eans
l i sten  to ;  reco rd ;  acqu i re  o r acqu i re  the  substance ,  m ean i ng  o r pu rpo rt  o f  the  com m un i ca t i on .  You  a re  no t  a l l owed  to  secre t l y l i sten  to  som eone  e l se 's
conversa t i on ,  l e t  a l one  reco rd  i t .  In  fact ,  i t  i s i l l ega l  i n  Canada  to  possess su rrep t i t i ous reco rd i ng  devi ces.

T he  reason  you  can  reco rd  your own  conversa t i ons i s the  one-party consen t  excep t i on ,  m ean i ng ,  where  one  o f  the  pa rt i es to  a  conversa t i on  consen ts to
be i ng  reco rded ,  then  they can  reco rd  the  conversa t i on .  In  m u l t i -pa rty workp l ace  conversa t i ons,  i t  on l y takes one  pa rty to  consen t  to  be i ng  reco rded  to  f i t
wi th i n  the  excep t i on .

I t  i s a l so  i m portan t  to  d i st i ngu i sh  be tween  your workp l ace  conversa t i on  and  po l i ce  wi re taps.  T he  po l i ce  a re  no t  pe rm i t ted  to  l i sten  i n  on  your
conversa t i ons o r "bug"  you r m ee t i ng  room  to  ga the r i n fo rm at i on  re l a t i ng  to  a  po ten t i a l  cri m e  un l ess they have  a  warran t  a l l owi ng  such  act i vi ty o r o the r
ve ry l i m i ted  excep t i ons app l y.  T he  ru l es fo r the  po l i ce  a re  fa r m ore  st ri ngen t  than  those  re l a ted  to  you  i n  you r workp l ace  scenari o  because  the  po l i ce
a re  agen ts o f  the  sta te  and  the  sta te  m ay be  l ooki ng  to  send  you  to  j a i l  i f  you  a re  convi cted  o f  a  se ri ous cri m e .

Back to  the  quest i on  a t  hand ,  i f  I  am  i n  a  m ee t i ng  wi th  m y boss du ri ng  wh i ch  we  a re  go i ng  to  d i scuss m y work pe rfo rm ance ,  can  I  use  m y phone  to
reco rd  the  conversa t i on?  Assum i ng  you  consen t  to  be i ng  reco rded  and  i t  i s you r pe rfo rm ance  tha t  i s be i ng  d i scussed ,  then ,  yes,  you  can  use  your phone
to  reco rd  the  conversa t i on .  You  do  no t  have  to  te l l  the  o the r pa rty tha t  you  a re  reco rd i ng  your conversa t i on  wi th  them , wh i ch  i s the  one-party consen t
ru l e  re fe rred  to  above .

Be fo re  you  sta rt  reco rd i ng  your conversa t i ons a t  work,  you  shou l d  ask yourse l f  the  fo l l owi ng  quest i ons:

1.  Wha t you  a re  go i ng  to  do  wi th  the  reco rd i ng?

2.  How a re  o the r peop l e  go i ng  to  react  to  havi ng  been  reco rded?

3.  Wi l l  i t  he l p  o r hu rt  the  work si tua t i on  i f  you  reco rd  the  m ee t i ng  wi thou t  o the rs knowi ng?

4.  Do  the  o the rs wan t  to  reco rd  the  m ee t i ng  as we l l ?

Wh i l e  a  reco rd i ng  o f  a  conversa t i on  l e ts eve ryone  know exact l y wha t  was sa i d ,  i t  m ay a l so  resu l t  i n  st ra i ned  workp l ace  re l a t i ons.  Issues o f  t rust ,  honesty
and  the i r coun te rpo i n ts,  m i st rust  and  the  fee l i ng  o f  havi ng  been  dece i ved  can  easi l y be  tested  by m aki ng  a  su rrep t i t i ous reco rd i ng  o f  you r conversa t i ons
a t  work.

I f  you  a re  a  m anager o r act i ng  as the  rep resen ta t i ve  o f  the  com pany,  the  answer to  whe the r you  can  reco rd  your workp l ace  conversa t i ons wi th  you r
subord i na tes changes,  as p ri vacy l eg i sl a t i on  i m pacts how em p l oye rs co l l ect ,  use  and  d i scl ose  the  pe rsona l  i n fo rm at i on  o f  the i r em p l oyees.

Depend i ng  on  wh i ch  p rovi nce  you  work i n  and  whe the r you r em p l oye r i s a  p rovi nci a l l y o r fede ra l l y regu l a ted  em p l oye r,  a  p rovi nci a l  p ri vacy act  o r the
federa l  Persona l  In fo rmat i on  Pro tect i on  and  E l ectron i c Documents Act add resses the  co l l ect i on ,  use  and  d i scl osu re  o f  pe rsona l  em p l oyee  i n fo rm at i on .

For exam p l e ,  i t  m ay seem  tha t  a  reco rded  conversa t i on  wi th  an  em p l oyee  abou t  the i r workp l ace  pe rfo rm ance  f i ts wi th i n  the  excep t i ons under sect i on  15
o f  the  Al berta  Persona l  In fo rmat i on  Pro tect i on  Act.  However,  when  em p l oye rs co l l ect ,  use  and  d i scl ose  an  em p l oyee ’s pe rsona l  i n fo rm at i on  (wh i ch
i ncl udes reco rded  conversa t i ons),  the  em p l oye r m ust  f i rst  i n fo rm  the  em p l oyee  o f  wha t  i n fo rm at i on  was co l l ected  and  how i t  wi l l  be  used  o r d i scl osed .
T here fo re ,  i f  conversa t i ons wi th  em p l oyees m ay be  reco rded  as pa rt  o f  the  pe rfo rm ance  m anagem ent p rog ram  o r an  i nvest i ga t i on  p rocess,  then  the
em p l oye r m ust  advi se  the  em p l oyees tha t  they m ay reco rd  conversa t i ons wi th  them , wha t  those  reco rd i ngs wi l l  be  used  fo r and  i den t i fy who  the
em p l oyee  can  speak to  abou t  the  reco rd i ngs.  Fu rthe rm ore ,  the  reasons fo r ga the ri ng  tha t  i n fo rm at i on  i n  tha t  way m ust  be  reasonab l e .

T here fo re ,  i f  the  em p l oye r wan ts to  be  ab l e  to  reco rd  conversa t i ons wi th  em p l oyees re l a ted  to  the i r work and  use  those  reco rd i ngs to  m anage  the
em p l oym ent re l a t i onsh i p ,  then  the  em p l oye r m ust  i n fo rm  the  em p l oyees tha t  i t  i s do i ng  so .  However,  reco rd i ng  a l l  conversa t i ons wi th  em p l oyees m ay
no t  be  reasonab l e  regard l ess o f  the  fact  tha t  the  em p l oye r has a  po l i cy sta t i ng  tha t  i t  m ay reco rd  any conversa t i on  wi th  an  em p l oyee  a t  any t i m e .

An  em p l oyee  m ay f i l e  a  com p l a i n t  wi th  the  p ri vacy com m i ssi oner re l a t i ng  to  the  co l l ect i on  o f  em p l oyee  pe rsona l  i n fo rm at i on  (th i s can  i ncl ude  vi deo
surve i l l ance  and  reco rded  conversa t i ons).  An  em p l oyee  m ay a l so  t ry to  have  the  reco rd i ng  deem ed i nadm i ssi b l e  as evi dence  i n  a  g ri evance  o r o the r
p roceed i ng  re l a t i ng  to  the  em p l oyee 's work pe rfo rm ance  tha t  m ay m ake  i t  d i f f i cu l t  to  en fo rce  d i sci p l i ne  o r susta i n  a  te rm i na t i on  fo r j ust  cause  i f  the
co l l ect i on  o f  the  i n fo rm at i on  i s found  to  be  i m proper o r deem ed i nadm i ssi b l e .

Fi na l l y,  the  On ta ri o  Court  o f  Appea l  has recogn i zed  com m on-l aw to rt  o f  “i n t rusi on  upon  secl usi on ” i n  Jones v Tsi ge  (Tsi ge ) where  the  Court  ou t l i ned  the
e l em en ts o f  the  to rt  as fo l l ows:

1.  an  unau tho ri zed  i n t rusi on ;

2.  tha t  the  i n t rusi on  was h i gh l y o ffensi ve  to  the  reasonab l e  pe rson ;

3.  the  m atte r i n t ruded  upon  was p ri va te ;  and

4.  the  i n t rusi on  caused  angu i sh  and  su ffe ri ng .
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T he  f i rst  e l em en t focuses so l e l y on  the  act  o f  i n t rusi on ,  as opposed  to  the  d i ssem i na t i on  o r pub l i ca t i on  o f  i n fo rm at i on .  T he  focus i s on  the  " type  o f
i n te rest  i nvo l ved  and  no t  the  p l ace  where  the  i nvasi on  occu rs."  T he  facto rs to  be  consi de red  under the  second  e l em en t i ncl ude  the  degree  o f  i n t rusi on ,
the  con text ,  conduct  and  ci rcum stances o f  i n t rusi on ,  the  to rt feasor's (i .e .  the  pe rson  com m i t t i ng  the  i n t rusi on ) m o t i ves and  ob j ect i ves and  the
expecta t i on  o f  those  whose  p ri vacy i s i nvaded .  Under the  th i rd  e l em en t,  the  p l a i n t i f f  (pe rson 's whose  p ri vacy was b reached  and  com m enced  the  l awsu i t )
m ust  estab l i sh  tha t  the  expecta t i on  o f  secl usi on  o r so l i tude  was ob j ect i ve l y reasonab l e .  T he  fou rth  e l em en t i s genera l l y p resum ed once  the  f i rst  th ree
e l em en ts have  been  estab l i shed .

T he  Tsi ge  case  was a  cl a i m  by the  pe rson  whose  p ri vacy was i nvaded ,  aga i nst  the  pe rson  who  wrong fu l l y accessed  tha t  i n fo rm at i on  a t  work.  T he  exten t
to  wh i ch  the  to rt  o f  i n t rusi on  upon  secl usi on  wi l l  ga i n  a  foo tho l d  i n  the  em p l oym ent l aw con text  has ye t  to  be  seen .  However,  i n  the  a rb i t ra t i on  case  o f
Al berta  v A l be rta  Un i on  o f  Provi nci a l  Emp l oyees,  2012  CanL I I  47215 (AB GAA),  Arb i t ra to r S i m s awarded  each  g ri evo r dam ages o f  $1 ,250  as a  resu l t  o f
the  em p l oye r's wrong fu l  i nvasi on  o f  a  g roup  o f  em p l oyees' p ri vacy ri gh ts.  T he  deci si on  was based ,  i n  pa rt ,  on  h i s consi de ra t i on  o f  the  dam ages
pri nci p l es and  award  se t  ou t  i n  the  Tsi ge  case .  Arb i t ra to r S i m s d i d  no t  m ake  any fu rthe r o rde rs re l a t i ng  to  the  rect i f i ca t i on  o f  the  b reach  as tha t  was
a l ready addressed  i n  a  com p l a i n t  to  the  Pri vacy Com m i ssi oner.  In  con trast ,  i n  Bri t i sh  Co l um b i a ,  the  courts have  he l d  tha t  the re  i s no  com m on l aw cause
o f  act i on  fo r b reach  o f  p ri vacy.  E l sewhere  i n  Canada ,  the  l aw rem a i ns unse t t l ed  on  the  i ssue .

You  m ay be  wi th i n  you r ri gh ts to  reco rd  a  workp l ace  conversa t i on  wi th  you r boss wi thou t  them  knowi ng  you  a re  m aki ng  the  reco rd i ng ,  ca re fu l l y consi de r
how you  i n tend  to  use  tha t  reco rd i ng  and  whe the r,  i n  m aki ng  use  o f  the  reco rd i ng ,  you  a re  ven tu ri ng  i n to  an  a rea  where  your boss m ay have  an  act i on
aga i nst  you  (and  po ten t i a l l y a  cl a i m  fo r dam ages) fo r i n t rusi on  upon  secl usi on .

BLG’s Labour & Em p l oym ent team i s he re  to  answer your p ressi ng  quest i ons and  p rovi de  em p l oym ent l aw advi ce .  P l ease  reach  ou t  to  any o f  ou r
em p l oym ent l awyers.
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