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ARTICLE

Benefit companies arrive in B.C.

Introduction

T h i s bu l l e t i n  p rovi des an  upda te  regard i ng  a  new fo rm  o f  com pany tha t  wi l l  be  ava i l ab l e  under the  B.C. Busi ness Corpora t i ons Act  (the  BCA) e ffect i ve
June  30 ,  2020 .  T he  am endm ent to  the  BCA tha t  crea tes th i s new fo rm  o f  com pany,  the  “bene f i t  com pany”,  was pu t  fo rward  as a  p ri va te  m em ber’s b i l l
wi th  the  sta ted  goa l  o f  support i ng  “com pan i es tha t  choose  to  pu t  the  pu rsu i t  o f  soci a l  and  envi ronm enta l  goa l s a t  the  heart  o f  the i r m i ssi on ”,  a l l owi ng
them  to  em bed  these  goa l s i n  the i r a rt i cl es,  and  requ i ri ng  them  to  rem a i n  pub l i cl y accoun tab l e  to  those  goa l s.

A ‘bene f i t  com pany’ o r ‘bene f i t  co rpo ra t i on ’ i s a  fo rm  o f  busi ness en t i ty tha t  has ga i ned  t ract i on  i n  the  Un i ted  Sta tes ove r the  past  decade  and  has
sta rted  to  be  adop ted  i n  o the r j u ri sd i ct i ons a round  the  worl d .  S i nce  M aryl and  becam e the  f i rst  U.S.  sta te  to  adop t  the  fo rm  i n  2010 ,  35  U.S.  sta tes and
the  Di st ri ct  o f  Co l um b i a  have  a l l  adop ted  bene f i t  co rpo ra t i on  l eg i sl a t i on .  Bri t i sh  Co l um b i a  i s the  f i rst  Canad i an  p rovi nce  to  enact  l eg i sl a t i on  adop t i ng
the  bene f i t  com pany structu re .

Features of a B.C. benefit company

Under the  newl y am ended  BCA, a  bene f i t  com pany i s a  new type  o f  fo r-p ro f i t  com pany tha t  m ust  i ncl ude  a  “bene f i t  sta tem en t” i n  i ts no t i ce  o f  a rt i cl es
and  a  “bene f i t  p rovi si on ” i n  i ts a rt i cl es.  T here  i s no  requ i rem en t fo r a  bene f i t  com pany to  i ncl ude  a  speci f i c desi gna t i on  i n  i ts nam e.

T he  “bene f i t  sta tem en t” i s a  sta tem en t i n  the  no t i ce  o f  a rt i cl es tha t  “th i s com pany i s a  bene f i t  com pany and ,  as such ,  i s com m i t ted  to  conduct i ng  i ts
busi ness i n  a  responsi b l e  and  susta i nab l e  m anner and  p rom ot i ng  one  o r m ore  pub l i c bene f i ts”.  T he  “bene f i t  p rovi si on ” i n  the  a rt i cl es m ust  speci fy the
pub l i c bene f i ts the  com pany wi l l  p rom ote ,  as we l l  as se t  ou t  the  com pany’s com m i tm en ts to  (1 ) conduct  i ts busi ness i n  a  “responsi b l e  and  susta i nab l e
m anner” and  (2 ) p rom ote  i ts speci f i ed  pub l i c bene f i ts.

A “pub l i c bene f i t ” i s b road l y de f i ned  i n  the  BCA as a  posi t i ve  e ffect  (i ncl ud i ng  o f  an  a rt i st i c,  cha ri tab l e ,  cu l tu ra l ,  econom i c,  educa t i ona l ,
envi ronm enta l ,  l i te ra ry,  m ed i ca l ,  re l i g i ous,  sci en t i f i c o r techno l og i ca l  na tu re ),  fo r the  bene f i t  o f :

A cl ass o f  pe rsons (o the r than  shareho l de rs o f  the  com pany i n  the i r capaci ty as shareho l de rs);

A cl ass o f  com m un i t i es o r o rgan i za t i ons;  o r

T he  envi ronm ent (i ncl ud i ng  a i r,  l and ,  wa te r,  f l o ra  and  fauna ,  and  an i m a l ,  f i sh  and  p l an t  hab i ta ts).

T he  BCA p rovi des tha t  a  bene f i t  com pany conducts i ts busi ness i n  a  “responsi b l e  and  susta i nab l e  m anner” i f  i t  takes i n to  accoun t  the  we l l -be i ng  o f
pe rsons a ffected  by the  opera t i ons o f  the  com pany,  and  endeavours to  use  a  fa i r and  p roport i ona te  share  o f  ava i l ab l e  envi ronm enta l ,  soci a l  and
econom i c resources and  capaci t i es.

Reporting requirements

A bene f i t  com pany m ust  p repare  and  pub l i sh  an  annua l  “bene f i t  report ” tha t  assesses the  com pany’s pe rfo rm ance  i n  ca rryi ng  ou t  the  com m i tm en ts i n  i ts
bene f i t  p rovi si on  aga i nst  a  th i rd -pa rty standard  se l ected  by the  com pany’s d i recto rs fo r tha t  f i nanci a l  yea r.

A “th i rd -pa rty standard ” fo r de f i n i ng ,  report i ng  and  assessi ng  the  com pany’s pe rfo rm ance  i n  re l a t i on  to  i ts bene f i t  p rovi si on  i s one  deve l oped  by a  th i rd -
pa rty standard -se t t i ng  body,  and  i n  acco rdance  wi th  any app l i cab l e  regu l a t i ons.  T he  th i rd -pa rty standard -se t t i ng  body m ust  no t  be  re l a ted  to  the  bene f i t
com pany,  and  m ust  m ake  ce rta i n  p rescri bed  i n fo rm at i on  pub l i c.  T here  a re  a  num ber o f  th i rd -pa rty standard -se t t i ng  bod i es tha t  cu rren t l y m ee t these
cri te ri a ,  i ncl ud i ng  the  B Corp  ce rt i f i ca t i on ,  the  Gl oba l  Report i ng  In i t i a t i ve  and  the  Susta i nab i l i ty Accoun t i ng  Standards Board .

T he  bene f i t  report  m ust  i ncl ude  a  fa i r and  accura te  descri p t i on  o f  the  ways the  com pany dem onstra ted  i ts com m i tm en ts i n  i ts bene f i t  p rovi si on  and  a
descri p t i on  o f  any ci rcum stances tha t  h i ndered  i ts endeavours to  ca rry ou t  those  com m i tm en ts.  T he  bene f i t  report  m ust  a l so  i ncl ude  a  reco rd  o f  the
com pany’s assessm ent o f  i ts pe rfo rm ance  under i ts se l ected  th i rd -pa rty standard ,  as we l l  as the  p rocess and  ra t i ona l e  fo r se l ect i ng  o r chang i ng  the  th i rd -
pa rty standard  used  to  p repare  the  bene f i t  report .  T he  bene f i t  com pany i tse l f  m akes th i s assessm ent;  the  th i rd -pa rty standard -se t t i ng  body does no t
pe rfo rm  the  assessm ent,  and  the re  i s no  governm ent ove rsi gh t  o f  the  assessm ent.

Be fo re  pub l i sh i ng  a  bene f i t  report ,  the  d i recto rs m ust  approve  and  si gn  i t  to  con f i rm  such  approva l .  I t  i s then  pub l i shed  by the  sam e p rocess descri bed
i n  the  BCA fo r f i nanci a l  sta tem en ts,  by p l aci ng  i t  be fo re  the  shareho l de rs a t  an  annua l  genera l  m ee t i ng  and  deposi t i ng  i t  i n  the  com pany’s reco rds
o ff i ce .  I f  the  com pany does no t  ho l d  i ts annua l  genera l  m ee t i ng  wi th i n  the  requ i red  pe ri od ,  the  bene f i t  report  can  be  pub l i shed  by deposi t i ng  i t  i n  the
com pany’s reco rds o ff i ce  on  o r be fo re  the  annua l  re fe rence  da te  tha t  re l a tes to  tha t  annua l  genera l  m ee t i ng .

Prom pt l y a f te r pub l i sh i ng  a  bene f i t  report ,  the  d i recto rs m ust  post  i t  on  the  com pany’s pub l i cl y accessi b l e  websi te ,  i f  i t  has one .  T he  com pany m ust  a l so
keep  cop i es o f  a l l  i ts bene f i t  reports a t  i ts reco rds o ff i ce ,  where  they can  be  i nspected  by any pe rson  wi thou t  cha rge .

Fa i l u re  by the  com pany to  pub l i sh  o r post  a  bene f i t  report ,  o r pub l i sh i ng  o r post i ng  a  bene f i t  report  tha t  does no t  com p l y wi th  the  BCA o r app l i cab l e
regu l a t i ons i s an  o ffence  under the  BCA fo r wh i ch  the  com pany cou l d  be  sub j ected  to  a  f i ne  o f  up  to  $5 ,000 .
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T he  popu l a ri ty o f  the  bene f i t  co rpo ra t i on  fo rm  i n  the  U.S.  m ay be  a t t ri bu ted  i n  pa rt  to  the  deve l opm ent o f  case  l aw i n  tha t  coun try tha t  has tended  to
requ i re  co rpo ra te  d i recto rs to  p ri o ri t i ze  the  m axi m i za t i on  o f  sha reho l de r va l ue  above  a l l  e l se ,  exposi ng  d i recto rs to  l i ab i l i ty where  they a t tem pt to
p ri o ri t i ze  o the r stakeho l de rs o r concerns.

Curren t  Canad i an  case  l aw supports the  i dea  tha t  i n  exe rci si ng  the i r du ty to  act  i n  the  best  i n te rests o f  a  com pany,  d i recto rs “m ay” consi de r b roader
stakeho l de rs (i ncl ud i ng  shareho l de rs,  em p l oyees,  cred i to rs,  consum ers,  governm ents and  the  envi ronm ent).  One  o f  the  goa l s o f  the  new l eg i sl a t i on  was
to  crea te  a  fo rm  o f  en t i ty fo r wh i ch  th i s pe rm i ssi ve  standard  i s st reng thened  to  a  m anda to ry one  –  where  d i recto rs o f  bene f i t  com pan i es m ust  consi de r
b roader stakeho l de rs and  goa l s,  and  ba l ance  these  i n  exe rci si ng  the i r f i duci a ry du t i es.

To  th i s end ,  the  am ended  BCA p rovi des tha t  a  d i recto r o r o ff i ce r o f  a  bene f i t  com pany m ust  act  honest l y and  i n  good  fa i th  wi th  a  vi ew to  conduct i ng
the  busi ness i n  a  responsi b l e  and  susta i nab l e  m anner,  and  p rom ot i ng  the  pub l i c bene f i ts speci f i ed  i n  the  com pany’s a rt i cl es (the  “bene f i t  du ty”).  T he
d i recto r o r o ff i ce r m ust  a l so  ba l ance  the  du ty under s.  142(1 )(a ) o f  the  BCA to  act  honest l y and  i n  good  fa i th  wi th  a  vi ew to  the  best  i n te rests o f  the
com pany wi th  the  bene f i t  du ty (the  "ba l anci ng  du ty" ).  A d i recto r o r o ff i ce r o f  a  bene f i t  com pany does no t  con travene  he r du ty to  act  honest l y and  i n
good  fa i th  wi th  a  vi ew to  the  best  i n te rests o f  the  com pany due  on l y to  he r m ee t i ng  the  bene f i t  du ty o r ba l anci ng  du ty.

Desp i te  these  new du t i es,  the  d i recto rs and  o ff i ce rs o f  a  bene f i t  com pany have  no  du ty to  (i ) a  pe rson  whose  we l l -be i ng  m ay be  a ffected  by the
com pany’s conduct ,  o r (i i ) a  pe rson  who  has an  i n te rest  i n  a  pub l i c bene f i t  speci f i ed  i n  the  com pany’s a rt i cl es.  No  l ega l  p roceed i ng  m ay be  b rough t  by
such  a  pe rson  aga i nst  a  d i recto r o r o ff i ce r o f  a  bene f i t  com pany i n  re l a t i on  to  e i the r the  bene f i t  du ty o r the  ba l anci ng  du ty.  A l ega l  p roceed i ng  under
the  BCA o r any o the r enactm en t m ay be  com m enced  i n  re l a t i on  to  the  bene f i t  du ty and  ba l anci ng  du ty on l y by shareho l de rs o f  the  bene f i t  com pany
and  on l y i f  the  p roceed i ng  i s com m enced  by shareho l de rs ho l d i ng ,  i n  the  aggrega te ,  a t  l east  2  pe r cen t  o f  the  i ssued  shares o f  the  com pany (o r i n  the
case  o f  a  pub l i c com pany,  i ssued  shares o f  the  com pany wi th  a  fa i r m arke t  va l ue  o f  a t  l east  $2 ,000 ,000).  A court  m ay no t  o rde r m one ta ry dam ages i n
re l a t i on  to  any b reach  o f  the  bene f i t  du ty o r the  ba l anci ng  du ty,  i n  o the r words,  on l y non-m one ta ry rem ed i es,  i ncl ud i ng  an  o rde r to  com p l y,  a re
ava i l ab l e .

I t  i s worth  no t i ng  tha t  the  new bene f i t  du ty and  ba l anci ng  du ty do  no t  de roga te  f rom  o r i n  any way d i m i n i sh  the  o the r du t i es owed  by d i recto rs and
o ff i ce rs under s.  142(1 ) o f  the  BCA a t  pa rag raphs (b ) –  (d ),  and  they m ust  st i l l  a t  a l l  t i m es exe rci se  the  ca re ,  d i l i gence  and  ski l l  tha t  a  reasonab l y
p ruden t  i nd i vi dua l  wou l d  exe rci se  i n  com parab l e  ci rcum stances,  act  i n  acco rdance  wi th  the  BCA and  the  regu l a t i ons,  and  sub j ect  to  s.142(1 )(a )– (c),  act
i n  acco rdance  wi th  the  m em orandum  and  a rt i cl es o f  the  com pany.

Incorporating or transitioning to a benefit company

A com pany m ay becom e a  bene f i t  com pany by a l te ri ng  i ts no t i ce  o f  a rt i cl es to  i ncl ude  the  bene f i t  sta tem en t.  T h i s a l te ra t i on  m ust  be  au tho ri zed  by a
speci a l  reso l u t i on  o f  the  shareho l de rs tha t  a l so  approves an  a l te ra t i on  to  the  com pany’s a rt i cl es to  se t  ou t  a  bene f i t  p rovi si on .

A bene f i t  com pany m ay cease  to  be  a  bene f i t  com pany by a l te ri ng  i ts no t i ce  o f  a rt i cl es to  de l e te  the  bene f i t  sta tem en t.  T h i s a l te ra t i on  m ust  a l so  be
au tho ri zed  by a  speci a l  reso l u t i on .

A shareho l de r o f  a  com pany (whe the r o r no t  the i r sha res no rm a l l y ca rry the  ri gh t  to  vo te ) m ay d i ssen t  i n  respect  o f  a  reso l u t i on  to  a l te r the  com pany’s
no t i ce  o f  a rt i cl es to  i ncl ude  o r to  de l e te  the  bene f i t  sta tem en t,  o r on  any reso l u t i on  to  a l te r the  com pany’s bene f i t  p rovi si on .  T h i s en t i t l es the  d i ssen t i ng
shareho l de rs to  be  bough t  ou t  a t  the  fa i r va l ue  o f  the i r sha res.

Regulations

Whi l e  no  regu l a t i ons have  ye t  been  passed  re l a t i ng  to  bene f i t  com pan i es,  the  BCA p rovi des tha t  the  L i eu tenan t  Governor i n  Counci l  m ay m ake
regu l a t i ons p rescri b i ng :

T he  m atte rs tha t  a  th i rd -pa rty standard  m ust  address and  the  m ethods o f  assessm ent the  standard  m ust  requ i re ;  and

T he  i n fo rm at i on  tha t  m ust  be  i ncl uded  i n  a  bene f i t  report  and  the  m anner i n  wh i ch  the  bene f i t  report  m ust  d i scl ose  the  requ i red  i n fo rm at i on .

Comments

Whi l e  st i l l  i n  ea rl y days,  the  bene f i t  com pany fo rm  m ay ga i n  pu rchase  i n  B .C.  am ong  fo r-p ro f i t  com pan i es who  wi sh  to  d i ffe ren t i a te  them se l ves i n  the
m arke tp l ace ,  ga i n  soci a l  cap i ta l  th rough  com m un i ty recogn i t i on  o f  the i r soci a l  responsi b i l i ty and  susta i nab i l i ty com m i tm en ts,  and  enshri ne  co re  va l ues
i n  the i r co rpo ra te  st ructu re .

Ano the r po ten t i a l l y appea l i ng  fea tu re  o f  the  new bene f i t  com pany fo rm  i s the  add i t i ona l  p ro tect i on  extended  to  d i recto rs and  o ff i ce rs f rom  cl a i m s tha t
they m ay have  b reached  the i r du ty to  act  i n  the  best  i n te rests o f  the  com pany by choosi ng  to  p ri o ri t i ze  o the r stakeho l de rs o r pub l i c bene f i ts.  I t  i s
cu rren t l y uncl ea r wha t  add i t i ona l  l eve l  o f  p ro tect i on  wi l l  be  a ffo rded  to  d i recto rs and  o ff i ce rs o f  bene f i t  com pan i es i n  respect  o f  the i r exe rci se  o f  the
bene f i t  du ty and  the  ba l anci ng  du ty.  I t  i s a l so  worth  no t i ng  tha t  th i s i ssue  m ay rem a i n  un reso l ved  fo r som e t i m e , wi th  fu rthe r j ud i ci a l  cl a ri ty be i ng
con t i ngen t  on  the  ove ra l l  up take  o f  the  fo rm  and  the  i ncl i na t i on  o f  e l i g i b l e  sha reho l de rs to  test  noncom p l i an t  bene f i t  com pan i es i n  cou rt .

Busi nesses consi de ri ng  whe the r a  bene f i t  com pany structu re  m i gh t  be  desi rab l e  wi l l  o f  cou rse  be  i n te rested  i n  how the  re l a t i ve l y nove l  co rpo ra te  fo rm  i s
l i ke l y to  vi ewed  by i nvesto rs,  and  i n  pa rt i cu l a r i m pact  i nvesto rs.  One  recen t  U.S.  study found  tha t  bene f i t  co rpo ra t i ons a re  rece i vi ng  i nvestm en t a t
si gn i f i can t  ra tes and  tha t  the i r fund i ng  i s com i ng  f rom  typ i ca l  sou rces o f  ven tu re  cap i ta l .  T h i s study observed  tha t  the  bene f i t  com pany i s ga i n i ng
accep tance  as an  i nvestm en t veh i cl e  tha t  i s capab l e  o f  genera t i ng  accep tab l e  re tu rns,  a l though  the  bene f i t  co rpo ra t i on  sta tus o f  the  en t i ty m ay be  on l y
a  secondary facto r i n  i nvesto rs’ deci si on -m aki ng  p rocesses.

At  p resen t ,  the re  a re  no  tax advan tages to  the  bene f i t  com pany fo rm .

 Busi ness Corpora t i ons Act,  SBC 2002 ,  c 57

 Bri t i sh  Co l um b i a ,  Leg i sl a t i ve  Assem b l y,  Hansard ,  No .  237  (Apri l  10 ,  2019) a t  8319  (A.  Weaver)

 On l i ne :  Soci a l  En te rp ri se  Lawyer T racker
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T he  popu l a ri ty o f  the  bene f i t  co rpo ra t i on  fo rm  i n  the  U.S.  m ay be  a t t ri bu ted  i n  pa rt  to  the  deve l opm ent o f  case  l aw i n  tha t  coun try tha t  has tended  to
requ i re  co rpo ra te  d i recto rs to  p ri o ri t i ze  the  m axi m i za t i on  o f  sha reho l de r va l ue  above  a l l  e l se ,  exposi ng  d i recto rs to  l i ab i l i ty where  they a t tem pt to
p ri o ri t i ze  o the r stakeho l de rs o r concerns.

Curren t  Canad i an  case  l aw supports the  i dea  tha t  i n  exe rci si ng  the i r du ty to  act  i n  the  best  i n te rests o f  a  com pany,  d i recto rs “m ay” consi de r b roader
stakeho l de rs (i ncl ud i ng  shareho l de rs,  em p l oyees,  cred i to rs,  consum ers,  governm ents and  the  envi ronm ent).  One  o f  the  goa l s o f  the  new l eg i sl a t i on  was
to  crea te  a  fo rm  o f  en t i ty fo r wh i ch  th i s pe rm i ssi ve  standard  i s st reng thened  to  a  m anda to ry one  –  where  d i recto rs o f  bene f i t  com pan i es m ust  consi de r
b roader stakeho l de rs and  goa l s,  and  ba l ance  these  i n  exe rci si ng  the i r f i duci a ry du t i es.

To  th i s end ,  the  am ended  BCA p rovi des tha t  a  d i recto r o r o ff i ce r o f  a  bene f i t  com pany m ust  act  honest l y and  i n  good  fa i th  wi th  a  vi ew to  conduct i ng
the  busi ness i n  a  responsi b l e  and  susta i nab l e  m anner,  and  p rom ot i ng  the  pub l i c bene f i ts speci f i ed  i n  the  com pany’s a rt i cl es (the  “bene f i t  du ty”).  T he
d i recto r o r o ff i ce r m ust  a l so  ba l ance  the  du ty under s.  142(1 )(a ) o f  the  BCA to  act  honest l y and  i n  good  fa i th  wi th  a  vi ew to  the  best  i n te rests o f  the
com pany wi th  the  bene f i t  du ty (the  "ba l anci ng  du ty" ).  A d i recto r o r o ff i ce r o f  a  bene f i t  com pany does no t  con travene  he r du ty to  act  honest l y and  i n
good  fa i th  wi th  a  vi ew to  the  best  i n te rests o f  the  com pany due  on l y to  he r m ee t i ng  the  bene f i t  du ty o r ba l anci ng  du ty.

Desp i te  these  new du t i es,  the  d i recto rs and  o ff i ce rs o f  a  bene f i t  com pany have  no  du ty to  (i ) a  pe rson  whose  we l l -be i ng  m ay be  a ffected  by the
com pany’s conduct ,  o r (i i ) a  pe rson  who  has an  i n te rest  i n  a  pub l i c bene f i t  speci f i ed  i n  the  com pany’s a rt i cl es.  No  l ega l  p roceed i ng  m ay be  b rough t  by
such  a  pe rson  aga i nst  a  d i recto r o r o ff i ce r o f  a  bene f i t  com pany i n  re l a t i on  to  e i the r the  bene f i t  du ty o r the  ba l anci ng  du ty.  A l ega l  p roceed i ng  under
the  BCA o r any o the r enactm en t m ay be  com m enced  i n  re l a t i on  to  the  bene f i t  du ty and  ba l anci ng  du ty on l y by shareho l de rs o f  the  bene f i t  com pany
and  on l y i f  the  p roceed i ng  i s com m enced  by shareho l de rs ho l d i ng ,  i n  the  aggrega te ,  a t  l east  2  pe r cen t  o f  the  i ssued  shares o f  the  com pany (o r i n  the
case  o f  a  pub l i c com pany,  i ssued  shares o f  the  com pany wi th  a  fa i r m arke t  va l ue  o f  a t  l east  $2 ,000 ,000).  A court  m ay no t  o rde r m one ta ry dam ages i n
re l a t i on  to  any b reach  o f  the  bene f i t  du ty o r the  ba l anci ng  du ty,  i n  o the r words,  on l y non-m one ta ry rem ed i es,  i ncl ud i ng  an  o rde r to  com p l y,  a re
ava i l ab l e .

I t  i s worth  no t i ng  tha t  the  new bene f i t  du ty and  ba l anci ng  du ty do  no t  de roga te  f rom  o r i n  any way d i m i n i sh  the  o the r du t i es owed  by d i recto rs and
o ff i ce rs under s.  142(1 ) o f  the  BCA a t  pa rag raphs (b ) –  (d ),  and  they m ust  st i l l  a t  a l l  t i m es exe rci se  the  ca re ,  d i l i gence  and  ski l l  tha t  a  reasonab l y
p ruden t  i nd i vi dua l  wou l d  exe rci se  i n  com parab l e  ci rcum stances,  act  i n  acco rdance  wi th  the  BCA and  the  regu l a t i ons,  and  sub j ect  to  s.142(1 )(a )– (c),  act
i n  acco rdance  wi th  the  m em orandum  and  a rt i cl es o f  the  com pany.

Incorporating or transitioning to a benefit company

A com pany m ay becom e a  bene f i t  com pany by a l te ri ng  i ts no t i ce  o f  a rt i cl es to  i ncl ude  the  bene f i t  sta tem en t.  T h i s a l te ra t i on  m ust  be  au tho ri zed  by a
speci a l  reso l u t i on  o f  the  shareho l de rs tha t  a l so  approves an  a l te ra t i on  to  the  com pany’s a rt i cl es to  se t  ou t  a  bene f i t  p rovi si on .

A bene f i t  com pany m ay cease  to  be  a  bene f i t  com pany by a l te ri ng  i ts no t i ce  o f  a rt i cl es to  de l e te  the  bene f i t  sta tem en t.  T h i s a l te ra t i on  m ust  a l so  be
au tho ri zed  by a  speci a l  reso l u t i on .

A shareho l de r o f  a  com pany (whe the r o r no t  the i r sha res no rm a l l y ca rry the  ri gh t  to  vo te ) m ay d i ssen t  i n  respect  o f  a  reso l u t i on  to  a l te r the  com pany’s
no t i ce  o f  a rt i cl es to  i ncl ude  o r to  de l e te  the  bene f i t  sta tem en t,  o r on  any reso l u t i on  to  a l te r the  com pany’s bene f i t  p rovi si on .  T h i s en t i t l es the  d i ssen t i ng
shareho l de rs to  be  bough t  ou t  a t  the  fa i r va l ue  o f  the i r sha res.

Regulations

Whi l e  no  regu l a t i ons have  ye t  been  passed  re l a t i ng  to  bene f i t  com pan i es,  the  BCA p rovi des tha t  the  L i eu tenan t  Governor i n  Counci l  m ay m ake
regu l a t i ons p rescri b i ng :

T he  m atte rs tha t  a  th i rd -pa rty standard  m ust  address and  the  m ethods o f  assessm ent the  standard  m ust  requ i re ;  and

T he  i n fo rm at i on  tha t  m ust  be  i ncl uded  i n  a  bene f i t  report  and  the  m anner i n  wh i ch  the  bene f i t  report  m ust  d i scl ose  the  requ i red  i n fo rm at i on .

Comments

Whi l e  st i l l  i n  ea rl y days,  the  bene f i t  com pany fo rm  m ay ga i n  pu rchase  i n  B .C.  am ong  fo r-p ro f i t  com pan i es who  wi sh  to  d i ffe ren t i a te  them se l ves i n  the
m arke tp l ace ,  ga i n  soci a l  cap i ta l  th rough  com m un i ty recogn i t i on  o f  the i r soci a l  responsi b i l i ty and  susta i nab i l i ty com m i tm en ts,  and  enshri ne  co re  va l ues
i n  the i r co rpo ra te  st ructu re .

Ano the r po ten t i a l l y appea l i ng  fea tu re  o f  the  new bene f i t  com pany fo rm  i s the  add i t i ona l  p ro tect i on  extended  to  d i recto rs and  o ff i ce rs f rom  cl a i m s tha t
they m ay have  b reached  the i r du ty to  act  i n  the  best  i n te rests o f  the  com pany by choosi ng  to  p ri o ri t i ze  o the r stakeho l de rs o r pub l i c bene f i ts.  I t  i s
cu rren t l y uncl ea r wha t  add i t i ona l  l eve l  o f  p ro tect i on  wi l l  be  a ffo rded  to  d i recto rs and  o ff i ce rs o f  bene f i t  com pan i es i n  respect  o f  the i r exe rci se  o f  the
bene f i t  du ty and  the  ba l anci ng  du ty.  I t  i s a l so  worth  no t i ng  tha t  th i s i ssue  m ay rem a i n  un reso l ved  fo r som e t i m e , wi th  fu rthe r j ud i ci a l  cl a ri ty be i ng
con t i ngen t  on  the  ove ra l l  up take  o f  the  fo rm  and  the  i ncl i na t i on  o f  e l i g i b l e  sha reho l de rs to  test  noncom p l i an t  bene f i t  com pan i es i n  cou rt .

Busi nesses consi de ri ng  whe the r a  bene f i t  com pany structu re  m i gh t  be  desi rab l e  wi l l  o f  cou rse  be  i n te rested  i n  how the  re l a t i ve l y nove l  co rpo ra te  fo rm  i s
l i ke l y to  vi ewed  by i nvesto rs,  and  i n  pa rt i cu l a r i m pact  i nvesto rs.  One  recen t  U.S.  study found  tha t  bene f i t  co rpo ra t i ons a re  rece i vi ng  i nvestm en t a t
si gn i f i can t  ra tes and  tha t  the i r fund i ng  i s com i ng  f rom  typ i ca l  sou rces o f  ven tu re  cap i ta l .  T h i s study observed  tha t  the  bene f i t  com pany i s ga i n i ng
accep tance  as an  i nvestm en t veh i cl e  tha t  i s capab l e  o f  genera t i ng  accep tab l e  re tu rns,  a l though  the  bene f i t  co rpo ra t i on  sta tus o f  the  en t i ty m ay be  on l y
a  secondary facto r i n  i nvesto rs’ deci si on -m aki ng  p rocesses.

At  p resen t ,  the re  a re  no  tax advan tages to  the  bene f i t  com pany fo rm .

 Busi ness Corpora t i ons Act,  SBC 2002 ,  c 57

 Bri t i sh  Co l um b i a ,  Leg i sl a t i ve  Assem b l y,  Hansard ,  No .  237  (Apri l  10 ,  2019) a t  8319  (A.  Weaver)

 On l i ne :  Soci a l  En te rp ri se  Lawyer T racker
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4 On l i ne ,  Bene f i t  Com pany 

  See ,  e .g .  Dodge  v.  Fo rd  Moto r Company, 204  M i ch .  459 ,  170  N.W. 668 ,  3  A.L .R.  413  (1919) and  eBay Domest i c Ho l d i ngs Inc.  v.  New mark,  16  A 3d  1
(2010)

 BCE Inc.  v.  1976  Deben tu reho l de rs,  2008  SCC 69  a t  ⁋ 40 ;  recen t  am endm ents to  the  Canada  Busi ness Corpora t i ons Act,  RSC 1985 ,  c.  C-44  have
fu rthe r cod i f i ed  tha t  when  act i ng  wi th  a  vi ew to  the  best  i n te rests o f  the  co rpo ra t i on ,  the  d i recto rs and  o ff i ce rs o f  the  co rpo ra t i on  m ay consi de r,  bu t  a re
no t  l i m i ted  to  (a ) the  i n te rests o f  sha reho l de rs,  em p l oyees,  re t i rees and  pensi oners,  cred i to rs,  consum ers,  and  governm ents;  (b ) the  envi ronm ent;  and  (c)
the  l ong -te rm  i n te rests o f  the  co rpo ra t i on  (a t  s.  122  (1 .1 )).

 Dorff ,  M i chae l  B .  and  Hi cks,  Jam es and  Davi do ff  So l om on , S teven ,  The  Fu tu re  o r Fancy?  An  Emp i ri ca l  S tudy o f  Pub l i c Bene f i t  Corpo ra t i ons (Februa ry
4 ,  2020).  Harva rd  Busi ness Law Revi ew, Fo rthcom i ng ;  European  Corpora te  Governance  Inst i tu te  - Law Worki ng  Paper,  495 /2020 ;  Sou thweste rn  Law
Schoo l  Research  Paper No .  2019 /10 .

By:  Sean  M uggah
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