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ARTICLE

No Power or Control? Discrimination Against an Employee by a Subordinate May Not
Be Captured by the British Columbia Human Rights Code

T he  Bri t i sh  Co l um b i a  Court  o f  Appea l  recen t l y consi de red  whe the r the  B.C. Hum an Ri gh ts T ri buna l 's j u ri sd i ct i on  extends to  d i scri m i na to ry rem arks m ade
by an  em p l oyee  to  a  supervi so r.  In  Schrenk v.  Bri t i sh  Co l umb i a  (Human Ri gh ts Tri buna l ),  2016  BCCA 146 ,  the  com p l a i nan t  was an  eng i neer who  worked
a t  a  construct i on  si te .  T he  com p l a i nan t  supervi sed  work tha t  was ca rri ed  ou t  by the  appe l l an t ,  a  si te  fo rem an, though  the  two  d i d  no t  sha re  the  sam e
em p l oyer.  T he  appe l l an t  had  a l l eged l y m ade  d i scri m i na to ry rem arks a t  the  construct i on  si te  abou t  the  com p l a i nan t 's p l ace  o f  b i rth ,  re l i g i on  and  sexua l
o ri en ta t i on .  A f te r the  com p l a i nan t 's eng i neeri ng  f i rm  com p l a i ned  abou t  these  com m ents,  the  appe l l an t 's em p l oym ent was te rm i na ted .

When  the  com p l a i nan t  f i l ed  a  com p l a i n t  wi th  the  Hum an Ri gh ts T ri buna l ,  the  appe l l an t  a rgued  tha t  h i s com m ents,  regard l ess o f  whe the r o r no t  he
m ade  them , cou l d  no t  const i tu te  d i scri m i na t i on  i n  em p l oym ent,  because  he  exe rci sed  no  power ove r the  com p l a i nan t 's em p l oym ent.  Accord i ng l y,  the
appe l l an t  app l i ed  to  have  the  com p l a i n t  d i sm i ssed  cl a i m i ng  the  T ri buna l  d i d  no t  have  j u ri sd i ct i on  ove r i t ,  on  the  basi s tha t  th i s i nci den t  d i d  no t
const i tu te  d i scri m i na t i on  " regard i ng  em p l oym ent"  under the  Human Ri gh ts Code (the  "Code" ).

T he  T ri buna l  d i d  no t  d i sm i ss the  com p l a i n t ,  f i nd i ng  tha t  i t  d i d  have  j u ri sd i ct i on  ove r the  com p l a i n t  on  the  basi s tha t  the  com p l a i nan t  was an  em p l oyee ,
tha t  the  d i scri m i na to ry conduct  nega t i ve l y a ffected  h i s em p l oym ent,  and  tha t  the  source  o f  d i scri m i na t i on  was a  "pe rson"  under the  Code ,  wh i ch  i s a
b road l y de f i ned  te rm  tha t  i s no t  l i m i ted  to  em p l oye rs and  pe rsons i n  an  em p l oym ent-l i ke  re l a t i onsh i p  wi th  the  com p l a i nan t .  On  j ud i ci a l  revi ew, the  B.C.
Suprem e Court  ag reed  wi th  the  T ri buna l  tha t  the  i ssue  was whe the r the  com p l a i nan t  experi enced  d i scri m i na t i on  regard i ng  h i s em p l oym ent,  no t  whe the r
he  was i n  an  em p l oym ent-l i ke  re l a t i onsh i p  wi th  the  appe l l an t .

However,  the  Court  o f  Appea l  took a  d i ffe ren t  vi ew and  concl uded  tha t  the  T ri buna l  had  e rred  i n  f i nd i ng  tha t  i t  had  j u ri sd i ct i on  ove r the  com p l a i n t .
Ra the r,  i t  he l d  tha t  the  quest i on  was no t  whe the r the  com p l a i nan t  was engaged  i n  em p l oym ent,  bu t  whe the r the  re l a t i onsh i p  be tween  the  appe l l an t
and  the  com p l a i nan t  was o f  the  so rt  regu l a ted  by the  Code .  T he  Court  em phasi zed  tha t  no t  a l l  d i scri m i na to ry com m ents i n f l i cted  upon  em p l oyees,  even
i n  the  course  o f  the i r em p l oym ent,  const i tu te  d i scri m i na t i on  regard i ng  em p l oym ent.  Ra the r,  d i scri m i na t i on  i s " regard i ng  em p l oym ent"  when  the
com m ents a re  i m posed  by an  em p l oye r,  o r an  i nd i vi dua l  who  i s cl o thed  wi th  the  em p l oye r's au tho ri ty such  tha t  they can  i m pose  unwe l com e conduct  as
a  cond i t i on  o f  em p l oym ent.  In  th i s case ,  the  appe l l an t  had  no  such  au tho ri ty ove r the  com p l a i nan t ,  and  fo r th i s reason  the  Court  o f  Appea l  d i sm i ssed
the  com p l a i n t .

T he  Court  o f  Appea l 's deci si on  dem onstra tes tha t  no t  a l l  i nci den ts o f  d i scri m i na t i on  a t  the  workp l ace  a re  o f  the  so rt  cap tu red  by the  Code .  Fo l l owi ng
th i s case ,  we  expect  the  Hum an Ri gh ts T ri buna l  wi l l  l ook ca re fu l l y to  see  whe the r the  wrongdoer stood  i n  such  a  re l a t i onsh i p  wi th  the  com p l a i nan t  tha t
the  wrongdoer was i n  a  posi t i on  to  d i scri m i na te  aga i nst  the  com p l a i nan t  wi th  respect  to  em p l oym ent.  However,  em p l oye rs shou l d  no te  tha t  even  i f  a
wrongdoer i s no t  cl o thed  wi th  su ff i ci en t  au tho ri ty ove r a  com p l a i nan t  to  be  cap tu red  by the  Code ,  the  em p l oye r can  st i l l  be  found  to  have  d i scri m i na ted
regard i ng  em p l oym ent i f  i t  i s found  to  have  to l e ra ted  the  d i scri m i na t i on .
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