
June 13, 2016

ARTICLE

Third Party Funding in Arbitration
T h i rd  pa rty fund i ng  (T PF) i s an  a rrangem ent whereby a  pa rty (the  funder),  wh i ch  typ i ca l l y has no  p ri o r i n te rest  i n  a  d i spu te ,  wi l l  fund  the  l ega l  costs o f
a  cl a i m an t,  usua l l y on  the  basi s tha t  the  funder wi l l  on l y be  pa i d  ou t  o f  the  p roceeds o f  any am oun ts recovered  fo l l owi ng  a  successfu l  ou tcom e i n  the
cl a i m . Often  the  am oun t o f  the  funder's recovery i s a  p re -de te rm i ned  pe rcen tage  o f  the  am oun t recovered  by the  cl a i m an t.

In  M ay 2016 ,  BLG and  Arb i t ra t i on  P l ace  co -sponsored  a  pane l  d i scussi on  en t i t l ed  T h i rd  Party Fund i ng  i n  Arb i t ra t i on :  Vi ews f rom  Counse l ,  Funders and
Arb i t ra to rs.  T he  pane l  i ncl uded  speakers f rom  each  p ro fessi ona l  pe rspect i ve ,  i ncl ud i ng  counse l  (BLG l i t i ga t i on  pa rtne r,  I ra  Ni sh i sa to ),  funder (Sen i o r
Counse l  a t  Vann i n  Cap i ta l ,  Je ffe ry Com m i ssi on ),  and  a rb i t ra to r (Arb i t ra t i on  P l ace  m em ber a rb i t ra to r,  T he  Hon .  Ian  B i nn i e ).

T he  d i scussi on  p rovi ded  i nsi gh t  i n to  the  un i que  cha l l enges and  opportun i t i es i nvo l ved  i n  pu rsu i ng  cl a i m s wi th  the  i nvo l vem ent o f  a  th i rd  pa rty funder.
In  pa rt i cu l a r,  the  pane l  ra i sed  the  fo l l owi ng  po i n ts:

1.  T h i rd  Party Fund i ng  i s g rowi ng:  th i rd  pa rty fund i ng  i s g rowi ng  i n  Canada ,  bu t  i t  i s st i l l  l ess p reva l en t  than  i n  o the r j u ri sd i ct i ons such  as Eng l and ,
the  US, and  Austra l i a .  Neverthe l ess,  Canad i an  Courts have  de te rm i ned  tha t  th i rd  pa rty fund i ng  i s a  l eg i t i m a te  p ract i ce  i n  approp ri a te  cases,  tha t
can  o ffe r g rea te r access to  j ust i ce  and  e ffect i ve  scru t i ny o f  l ega l  cl a i m s and  ri sks.

2.  T h i rd  Party Fund i ng  has b roaden i ng  appea l:  as exp l a i ned  by the  pa rt i ci pa t i ng  funder,  m any use rs o f  th i rd  pa rty fund i ng  a re  no t  i m pecun i ous o r
o the rwi se  unab l e  to  fund  the i r own  l ega l  cl a i m s.  Ra the r,  th i rd  pa rty fund i ng  has becom e an  a t t ract i ve  op t i on  fo r busi nesses seeki ng  to  m anage  and
spread  the  ri sks associ a ted  wi th  l ong  o r com p l ex l ega l  p roceed i ngs.  T h i s i s pa rt i cu l a rl y the  case  i n  ce rta i n  secto rs where  cu rren t  m arg i ns canno t
j ust i fy the  i m m ed i a te  pu rsu i t  o f  l ega l  cl a i m s,  wh i ch  a re  characte ri zed  by l ong  t i m e  ho ri zons and  uncerta i n  ou tcom es.

3.  T h i rd  Party Fund i ng  i s f l exi b l e:  funders and  cl a i m an ts a re  ab l e  to  nego t i a te  the  te rm s o f  a  fund i ng  a rrangem ent a t  the  ou tse t  o f  p roceed i ngs.  T he
te rm s o f  fund i ng  can  be  f l exi b l e  to  su i t  the  ri sk p ro f i l e  o f  the  cl a i m  and  o the r facto rs re l evan t  to  the  conduct  o r ou tcom e o f  the  p roceed i ngs.

T PF can  a l so  i n t roduce  l ega l  and  p ract i ca l  cha l l enges fo r m anag i ng  the  re l a t i onsh i p  be tween  the  funder and  counse l ,  as we l l  as be tween  counse l  and
ad j ud i ca to rs.  T hese  com p l exi t i es a re  best  m anaged  by experi enced  counse l  i n  o rde r to  avo i d  unexpected  deve l opm ents i n  the  p roceed i ngs tha t  m ay
ari se  by vi rtue  o f  the  i nvo l vem ent o f  a  th i rd  pa rty funder.  M anaged  co rrect l y,  T PF m ay o ffe r a  m eans to  recover l osses i n  a  va ri e ty o f  secto rs and
pro j ects as pa rt  o f  a  robust  and  ba l anced  l ega l  st ra tegy.

Shou l d  you  have  any quest i ons abou t  th i rd  pa rty fund i ng ,  p l ease  con tact  one  o f  the  au tho rs.

By:  I ra  Ni sh i sa to,  Hugh  A.  M e i ghen

Servi ces:  Di spu tes,  In te rna t i ona l  Arb i t ra t i on
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